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REPORT

Submitted the following

together with

MINORITY, INDIVIDUAL, AND ADDITIONAL VIEWS

[To accompany S. 9171

Tle Committee on the Judiciary, to which was referred the bill
'.. 917) to assist State and local governments in reducing the incidence
,if crime, to increase the effectiveness, fairness, and coordination of
1!\w enforcement and criminal justice systems at all levels of govern-
,lent, and for other purposes, having considered the same, reports
filvorably thereon, with an amendment in the nature of a substitute,

Idl recommends that the bill, as amended, do pass.

AMENDMENT
Strike out all after the enacting clause and insert in lieu thereof

t;le following:
'lMat this Act may be cited as the "Omnibus Crime Control and Safe Streets Act
'f 1967".

TITLE I-LAW ENFORCEMENT ASSISTANCE
DECLARATIONS AND PURPOSE

Con(gress finds that the high incidence of crime in the United States threatens
P;. poace, security, and general welfare of the Nation and its citizens. To prevent

·.!c' and to insure the greater safety of the people, law enforcement efforts must
- hbettcr coordinated, intensified, and made more effective at all levels of govern-

Congress finds further that crime is essentially a local problem that must be
i.:lt with by State and local governments if it is to be controlled effectively.

93-19368--1



2

It is therefore the declared policy of the Congress to assist State and local
governaments in strengthening and improving law enforcement at every level by
national assistance. It is the purpose of this title to (1) encourage States and units
of general local government to prepare and adopt comprehensive plans based
upon their evaluation of State and local problems of law enforcement; (2) authorize
grants to States and units of local government in order to improve and strengthen
law enforcement; and (3) encourage research anddevelopment directed toward
the improvement of law enforcement and the development of new methods for
the prevention and reduction of crime and the detection and apprehension of
criminals.

PART A-LAW ENFORCEMENT ASSISTANCE ADMINISTRATION

SEC. 101. (a) There is hereby established within the Department of Justice
under the general authority of the Attorney General, a Law Enforcement Assistance
Administration (hereafter referred to in this title as "Administration").

(b) The Administration shall be composed of an Administrator of Law Enforce-
ment Assistance and two Associate Administrators of Law Enforcement Assistance,
who shall be appointed by the President, by and with the advice and consent of
the Senate. No more than two members of the Administration shall be of the sanme
political party, and members shall be appointed with due regard to their fitness,
knowledge, and experience to perform the functions, powers, and duties vested
in the Administration by this title. ·

(c) It shall be the duty of the Administration to exercise all of the functionis,
powers, and duties created and established by this title, except as otherwise
provided.

PART B-PLANNING GRANTS

SEC. 201. It is the purpose of this part to encourage States and units of genc(r:l
local government to prepare and adopt comprehensive law enforcement pl:ls
based on their evaluation of State and local problems of law enforcement.

SEC. 202. The Administration is authorized to make grants to States, ulnits of
gener.il.lpeal government, or combinations of'such'States or.units of local gove: i-
ment for preparing, developing, or revising law enforcement plans to carry eocl
the purpose set forth in section 302: Provided, however, That no unit of gmncrl;,
local government or conlbination of such units shall be eligible for a grant mlllllr
this part unless such unit or combination has a population of not less than fift-
thousand persons.

SEC. 203. A grant authorized tunder section 202 shall not exceed SO per centurn
df the 'total cost of the preparation, 'development, or revision of a plan.

SEC. 204. The Administration may advance such grants authorized um(lder
section 202 upon application for the purposes described. Such application sll:ll:

o (1) Set forth programs and activities designed to carry out the pulrposls
of section 302.

(2)' Contain such information as the Administration may prescrib it!
accordance with section 501.

PARnT C-GRANTS FOR LAW ENFORCEMENT PURPOSES

SEC. 301. It is the purlpose of this part to encourage States and units of general
local' government to carry out programs and projects to improve and strengthell
law -enforcement.

.SEC.. 302. (a) The Administration is authorized to make grants to States, ulilts
of general local government, and combinations of such States or units of gencr:il
local government to/ improve and strengthen law enforcement: Provided howere,',
That no unit of general local government or combination of such units shall Ib
eligible for a grant under this part unless such unit or combination has a popilll-
tion of not less than fifty thousand persons.

(b) Under this part grants may be made pursuant to an application which is
approved under section 303 for-

(1) Public protection, including the development, demonstration, eval:l1;-
tion, implementation, and purchase of methods, devices, facilities, alld
equipment designed to improve and strengthen law enforcement and redulce
crime in public and private places.

(2) The recruiting of law enforcement personnel and the training of
personnel in law enforcement.

(3) Public education relating to crime prevention and encouraging reeSlc'it
for law and order, including education programs in schools and programs {"
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improve public understanding of and cooperation with law enforcement
agencies.

(4) Construction of buildings or other physical facilities which would
fulfill or implement the purposes of this section.

(5) The organization, education, and training of special law enforcement
units to combat organized crime, including the establishment and develop-
ment of State organized crime prevention councils, the recruiting and training
of special investigative and prosecuting personnel, and the developnmnt of
systems for collectling, storing, and disseminating information relating to.
the control of organized crime.

(6) The organization, education, and training of regular law enforcement;
officers, special law enforcement units, and law enforcement reserve units
for the prevention, detection, and control of riots and other violent civil
disorders, including the acquisition of riot control equipment.

(c) The amlount of any grant made under paragraph (5) or (6) of sihbsect ion
(Ib) of this section may be up) to 75 per centunm of the cost of the progranl or proj-
,Ica specified in the application for such grant. The amount of any grant made
tidi(er para'graph (4) of subsection (b) of this section may be up to 50 per centlinn

of Il e cost of the program or project specified in the application for such grant:
The amount of any other gra:nt nlade! under this part may be up to 60 per celturnof the cost; of the prograrn or project specified in the application for such granlt
I'rovided, That no part of any grant for the purpose of construction of bulilings

or other physical facilitics shall be used for land acquisition.
(d) Not more thanl one-t hird of ally grant made under this part. may be cx-

sillded for the compensation of persolnl]. The amount of any such grant ex-Inllded for the comnpensation of persollel shall not exceed the amlount of Stlate
is local funds made available to increase such compensationt. The limitationscoituillned ill this stlubsection shall not apply to the comlpensaltion of personnel for
tinll engaged ill conduct.ilg or undergoing training programs.

SEC. 303. (a) A grant under this part mav be made only upon application toIfhe Administration, at such time or times, in such manner, and containing or
:lcoilupanied by such information as the Administration may plescribe in ac-
co'dl:ce with section 501. Each such application shall set forth a program for
cr:lrying out the purposes set forth itn section 302 which is consistent with a law
cullfocemllent plan developed by the applicant and approved for the purposes of
this part.

(b) The Administration is authorized to make grants to an applicant under
this )part only if such applicant has on file with the Administration an approved

h:\i' cnforcllemnt plan whlich confoltnr s with the purposes and requiremenlts oftiffs title. Each such plan shall--
(1) unless it is not practicable to do so. encompass a State, unit of general

local government, or combination of such States or units; and
(2) contain adequate assurances that Federal funds made available nlderthe application, will be so used as to supplement and, to the extent plractical,

increase the amount of funds that the applicant would, in the absence of such
Federal funds, make available for law enforcement.

(C) The Administration may approve applications for grants under this part
s'1 any modifications thereof, only if each such application meets the requirements

1ut forth in subsections (a) and (b) of this section. In implementing this section,
'u Administration sh:all-

(1) encourage plans which encompass entire metropolitan areas;
(2) encourage plans which are related to and coordinate with other

relevant State or local law enforcement plans and systems; and
(3) encourage plans which deal with the problems and provide for the

improvement of all law enforcement agencies in the area encompassed byIle plans.
Si:c. 304. (a) In making grants under this part, the Administration shall give

il'ci:d emphasis, where appropriate or feasible, to programs and projects dealing
ni1l, tile prevention, detection, and control of organized crime and of riots and
,:lqr \violent civil disorders.

bI) Notwithstanding the provisions of section 303 of this part, until August 31,
1tas, thle Administration is authorized to make grants for programs and projects
'"llillg with the prevention, detection, and control of riots and other violent civil

iiuihrs on the basis of applications describing in detail the programs, projects,
c.sts of the items for which the grants will be used, and the relationship of the

:",ir;iins and projects to the applicant's general program for the improvement ofI;L iilforcelnen t.
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PART D-TRAINING, EDUCATION, RESEARCH, DEMONSTRATION, AND SPECIAL
GRANTS

SEC. 401. It is the purpose of this part to provide for and encourage training,
education, research, and development for the purpose of improving law enforce-
ment and developing new methods for the prevention and reduction of crime, and
the detection and apprehension of criminals.

SEC. 402. (a) There is established within the Department of Justice a National
Institute of Law Enforcement and Criminal Justice (hereafter referred to in this
part as "Institute"). The Institute shall be under the general authority of the
Administration. It shall be the purpose of the Institute to encourage research and
development to improve and strengthen law enforcement.
(b) The Institute is authorized-

(1) to make grants to, or enter' into contracts with, public agencies, ill-
stitutions of higher education, or private organizations to conduct research,
demonstrations, or special projects pertaining to the purposes described in
this title, including the development of new or improved approaches, tcch-
niques, systems, equipment, and devices to improve and strengthen law en-
forcement;

(2) to make continuing studies and undertake programs of research to
develop new or improved approaches, techniques, systems, equipment, anti
devices to improve and strengthen law enforcement, including, but not limited
to, 'the effectiveness of projects or programs carried out under this title;

(3) to carry out programs of behavioral research designed to provide more
accurate information on the causes of crime and the effectiveness of various
means of preventing crime, and to evaluate the success of correctional pro-
cedures;

(4) to make recommendations for action which can be taken by Federld,
State, and local governments and by private persons and organizations to
improve and strengthen law enforcement;

(5) to carry out programs of instructional assistance consisting of research
fellowships for the programs provided under this section, and special work-
shops for the presentation and dissemination of information resulting from
research, demonstrations, and special projects authorized by this title;

(6) to carry out a program of collection and dissemination of information
obtained by the Institute or other Federal agencies, public agencies, insti-
tutions of higher education, or private organizations engaged in projects under
this title, including information relating to new or improved approaches, techll-
niques, systems, equipment, and devices to improve and strengthen law enl-
forcement; and

(7) to establish a research center to carry out the programs described in thi-
section.

SEC. 403. A grant authorized under this part may be up to 100 per centum of the
total cost of each project for which such grant is made. The Administration shall:
require, whenever feasible, as a condition of approval of a grant under this Ini.r,
that the recipient contribute money, facilities, or services to carry out the purplo se
for which the grant is sought.

SEC. 404. (a) The Director of the Federal Bureau of Investigation is authorizll
to-

(1) establish and conduct training programs at the Federal Burcall of
Investigation National Academy at Quantico, Virginia, to provide, at til'
request of a State or unit of local government, training for State and lo(:ll
law enforcement personnel;

(2) develop new or improved approaches, techniques, systems, equipmentl
and devices to improve and strengthen law enforcement; and

(3) assist in conducting, at the request of a State or unit of local goxlrrn-
ment, local and regional training programs for the training of State and lo(:iI
law enforcement personnel, Such training shall be provided only for persow-
actually employed as State police or highway patrol, police of a unit of loc :l
government, sheriffs and their deputies, and such other persons as the St:tl
or unit may nominate for police training while such persons are actually cell-
ployed as officers of such State or unit.

.(b) In the exercise of the functions, powers, and duties established under tl0'
section the Director of the Federal Bureau of Investigation shall be under lll'
general authority of the Attorney General.

SEC. 405. (a) Subject to the provisions of this section, the Law Enforcclil'
Assistance Act of 1965 (79 Stat. 828) is repealed: Provided, That-

(1) The Administration, or the Attorney General until such time la l ih'
members of the Administration are appointed, is authorized to obligate f""'!'

for the continuation of projects approved tinder the Law Enforcement Assist-
mnce Act of 1965 prior to the date of enactment of this Act to the extent
that such approval provided for continuation.

(2) Any funds obligated under subsection (1) of this section and all activities
necessary or applropriate for the review under subsection (3) of this section may
he carried out with funds previoutsly appropriated and funds appropriated
pursuant to this title.

(3) Immediately upon establishment of the Administration, it shall be
its dul,y to study, review, and evllllate projects and programs funded under
the Law Enforcement Assistance Act of 1965. Continuatioll of projects and
programs tinder subsections (L) and (2) of this section shall be in the discre-
lion of the Administration.

Sr(y-. 406. (a) Pursuant to the provisions of subsections (b) and (c) of this
.,rlion, the Administration is authorized, after appropriate consultation with

ih, Commnnissioner of Education, to carry out programs of academic educational
,-<islallnce to improve and strengthen law enforcement.

(Ib) The Administration is authorized to enter into contracts to make, and
i:iCke, payments to institutions of higher education for loans, not exceeding

1.s()00 per academic year to any person, to persons enrolled on a full-time basis
ill tlldergraduate or graduate programs approved by the Administration and
i':l.iilig to degrees or certificates in areas directly related to law enforcement,
with special consideration to police or correctional personnel of States or units
of general local goverrnment on academic leave to earn such degrees or certificates.
I,.:ls to persons assisted under this subsection shall be made on sullch terms and
conditions as the Admintistration andll( the institution offering such programs
tm'ay determine, except that the total amount of any such loan, plus interest,
hl:ll bie canceled for service as a full-timne officer or employee of a law enforcement

igancy at the rate of 25 per centumn of the total amount of such loan plus interest
[for each complete year of such service or its equivalent of such service, as de-
terlmillcd under regulations of the Administration.

(c) The Administration is authorized to enter into contracts to make, and
Inake, payments to institutions of higher education for tuition and fees, not ex-
'cecding $200 per academic quarter or $300 per semester for any person, for
oflicers of any publicly funded law enforcement agency enrolled on a full-time or
Inrt-tine basis in courses included in an undergraduate or graduate program which
iq nll)roved by the Administration and which leads to a degree or certificate in an
ar ea related to law enforcement or an area suitable for persons employed in law
*'afarcement. Assistance under this subsection may be granted only on behalf of
:ill applicant who enters into an agreement to remain in the service of the law
i'lfinrement agency employing such applicant for a period of two years following
('(ttplletion of any course for which payments are provided under this subsection,
and iht the event such service is not completed, to repay the full amount of such
!':!tay'lts on such terms and in such manner as the Administration may prescribe.

PART E-ADMINISTRATIVE PROVISIONS

Sic. 501. The Administration is authorized, after appropriate consultation
-itl, representatives of States and units of general local government, to establish
,'ull rules, regulations and procedures as are necessary to the exercise of its

;tlMctions, and are consistent with the stated purpose of this title.
s:c. 502. The Administration may delegate to any officer or official of the

\'hllniistration, or, with the approval of the Attorney General, to any officer of
ill I) partment of Justice such functions as it deems appropriate.

l:c. 503. The functions, powers, and duties specified in this title to be carried
,"i )yi the Administration shall not be transferred elsewhere in the Department
' Jstice unless specifically hereafter authorized by the Congress.
S. c: 504. In carrying out its functions, the Administration, or upon authoriza-

'M' (if the Administration, any member thereof or any hearing examiner assigned
", employed by the Administration, shall have the power to hold hearings,
i11 and issue subpenas, administer oaths, examine witnesses, and receive evi-

I"'ce at any place in the United States it may designate.
·'%:-. :50. Section 5315 of title 5, United States Code, is amended by adding

: ltli ,red thereof-
(190) Administrator of Law Enforcement Assistance."
5:c. 506. Section 5316 of title 5, United States Code, is amended by adding

tt,' end thereof-
'(126) Associate Administrator of Law Enforcement Assistance."
;:'. 5107. Subject to the civil service and classification laws, the Adminlistraltion

.'.h.l 'iZel to s(elect il,)tnoint. ,o'mrulr,v' H,.,r f;'- X {.--. '' '
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emplloyees, including hearing examiners, as shall be necessary to carry out its
powers and duties under this title.

SEc. 50S. The Administration is authorized, on a reiInbursable basis wlhon
appropriate, to use the available services, equipment, personnel, and facilities or
the Department of Justice and of other civilian or military agencies and inllit,
mentalities of the Federal Government, and to cooperate with the Departmento of
Justice and such other agencies and instrumentalities in the establishment and
use of services, equipment, personnel, and facilities of the Administration. 'lTh,
Administration is further authorized to confer with and avail itself of the cool)er,-
tion, services, records, and facilities of State, municipal, or other local agenios.

SEc. 509. Whenever the Administration, after reasonable notice and opporl-
nity for hearing to an applicant or a grantee under this title, finds that, with resplect
to any payments made or to be made under this title, there is a substantial fail:r,.
to comply with-

(a) the provisions of this title;
(b) regulations promulgated by the Administration under this title; or
(c) a plan. or application submitted in accordance with the provisions ,of

this title;
the Administration shall notify such applicant or grantee that further paymclnls
shall not be made (or in its discretion that further payments shall not be made for
activities in which there is such failure), until there is no longer such failure.

SEC. 510. (a) In carrying out the functions vested by this title in the Admnilis-
tration, the determination, findings, and conclusions of the Administration shall
be final and conclusive upon all applicants, except as hereafter provided.

(b) If the application has been rejected or an applicant has been denied a
grant or has had a grant, or any portion of a grant, discontinued, or has been
given a grant in a lesser amount than such applicant believes appropriate unlrr
the provisions of this title, the Administration shall notify the applicant or grantel
of its action and set forth the reason for the action taken. Whenever an applica;i
or grantee requests a hearing on action taken by the Administration on an appli(:t-
tion or a grant the Administration, or any authorized officer thereof, is authorized
and directed to hold such hearings or investigations at such times and places :is
the Adniinistration deems necessary, following appropriate and adequate Inot ic
-to such applicant; and the findings of fact and determinations made by the Ad
ministration with respect thereto shall be final and conclusive, except as otherwis-
provided herein.

(c) If such applicant is still dissatisfied with the findings and determinations of
the Administration, following the notice and hearing provided for in siubsectioll
(b) of this section, a request may be made for rehearing, under such regulatiols
and procedures as the Administration may establish, and such applicant shall e(
afforded an opportunity to present such additional information as may be deeull(l
appropriate and pertinent to the matter involved. The findings and determin:l-
tions of the Administration following such rehearing, shall be final and conclusiv,'
upon all parties concerned, except as hereafter provided.

S:c. 511. (a) If any applicant or grantee is dissatisfied with the Administr:-
tion's final action with respect to the approval of its application or plan submnitt ll
under this title, or any applicant or grantee is dissatisfied with the Administ:i-
tion's final action under section 509 or section 510, such applicant or grallt("'
may, within sixty days after notice of such action, file with the United Stltics
court of appeals for the circuit in which such applicant or grantee is lociltcll
a petition for review of that action. A copy of the petition shall be forth'?ith
transmitted by the clerk of the court to the Administration. The Administratii"
shall thereupon file in the court the record of the proceedings on which the acltio,
of the' Administiration was based, as provided in section 2112 of title 28, Unilt'd
States Code.

(b) The determinations and the findings of fact by the Administration, if
supported by substantial evidence, shall be conclusive; but the court, for goo,
cause shown, may remand the case to the Administration to take further er,-
dence. The Administration may thereupon make new or modified findings "l
fact and may modify its previous action, and shall file in the court the recrI
of the further proceedings. Such new or modified findings of fact or deternil:n-
tions shall likewise be conclusive if supported by substantial evidence.

(c) Upon the filing of such petition, the court shall have jurisdiction to aflll'
the action of the Administration or to set it aside, in whole or in part. The j(t!l'i
ment of the court shall be subject to review by the Supreme Court of the U,.llit

States upon certiorari or certification as provided in section 1254 of title -'·
United States Code.

Si:c. 512. Unless otherwise specified in this title, the Administration shall
i:r! out the programs provided for in this title during the fiscal year ending
.il'30, !{)GS, and the five succeeding fiscal years.

Sr. 51:3. 'o insure that all Federal assistance to State and local programs
,Il der this title is carried out in a Coordinated manner, the Administration is
:ill horized to relquest any Federal department or agency to supply such statistics,
i,1::,, programl reports, and other niaterial as the Administration deems necessary

;o caIrry out its functions under this title. Each such department or agency is
.larholized to onolerate with the Administration and, to the extent permitted
.i law, to furmnish such materials to the Administration. Any Federal department
,r a:gency engaged in administering programs related to this title shall, to the
Iln:tsinlinl extlnt) practicable, consult withL and seek advice from the Admlinis-
ir:,ion to insure fully coordinated efforts. and tile Administration shall undertake
I, coordina:te such efforts.

sinc. 514. The Administration may arrange with and reimburse the heads of
,;hr Fe I'deral departments and agencies for the performnlanc of any of its functions
,IIhi.l this title.
SiE:. 515. The AdministraLtion is aut horized-

(a) to conduct evaluationl studies of the programns and activities assisted
raider this title;

(b) to collect, evaluate, puhllish, and disseminate statistics and other
ilnfornlatlion o the condition and progress of law enforcement in the several
States; and

(c) to cooperate with and render technical assistance to States, units
of general local government, comllbinations of such States or units, or other
public or private genlcies, organizilatioils, or instilt;uions inl latters relating
i, law enforcement.

i,. 516. (a) Payments under this title naiv be made in installlnents, and
i, Iv\alluce or by way of reillllirsenellt, as may be determined by the
Adlii istration.

(I)) Not more than 12 per centlrln of the simnIs appropriated for any fiscal
0:lr to carry out the provisions of this title imay be used within any one State

.'cxllpt that this limitation shall not apply to grants made pulrsuallt to part D.
:EC:. 517. The Administration is authorized to appoint such technical or

,,'ler advisory committees to advise the Administration with respect to the
:tilliliisitrationl of this title as it deems necessary. Members of such committees
.l.l otllrwise in the employ of the United States, while attending meetings of
il I colnmittees, shall be entitled to receive compensation at a rate 'to be fixed
}!- iltie Administration but not exceeding $75 per diem, and while away from
helllie or regular place of business they may be allowed travel expenses, including

ir diem in lieu of subsistence, as luthorized by section 5703 of title 5, United
:IitI(S C(ode, for persons in the Government service employed intermittently.
Sic. 518. (a) Nothing contained in this title or any other Act shall be con-

-:rcid to authorize any department, agency, officer, or employee of the United
>':ils to exercise any direction, sulpervision, or control over any police force or
: ,, e oilier law enforcement agency of any State or any political subdivision thereof.

ti) Notwithstanding any other provision of law nothing contained in this title
b;11 Ie construed to authorize the Administratioil (1) to require, or condition

is ava'ftilability or amount of a grant ulpoll, the adoption by art applicant or grantee
'miltr this title of a percentage ratio, quota system, or other program to achieve

i:,.ial balance or to eliminate racial imbpalance in aily law enforcement agency,
I" (2) to deny or discontinue a grant because of the refusal of an applicant or
'-llltee tinder this title to adopt such a ratio, system, or other program.

51'. 519. On or before August 3I, 196S, and each year thereafter, the Admin-
i';liontl shall report to the President and to the Congress on activities pursuant

hile provisions of this title during the pireceding fiscal year.
SE,. 520. For the purpose of carrying out this title, there is authorized to be

''i'lol)riated the sunis of $100,111,000 for the fiscal years ending June 30, 1968,
:tit1 Jluie 30, 1969, $300,000,000 for the fiscal year ending June 30, 1970 and for

'ie(mdig fiscal years such sunls as the Congress might authorize: Provided,
'",'''er, That of the amount appropriated for the fiscal years ending June 30,
;'" S, tnd June 30, 1969-

(a) the sum of $25,000,000 shall be for the purposes of part B;
(b) the sum of $50,000,000 shall be for the purposes of part C, of which

IZtllotult-
(1) not more than $2,500,000 shall be for the purposes of section

302(b) (3);
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(2) not more than $15,000,000 shall be for the purposes of section
302(b)(5), of which not more than $1,000,000 may be used within any
one State;

(3) not more than $15,000,000 shall be for the purposes of section
302(b)(6); and

(4) not more than $10,000,000 shall be for the purposes of correction
probation, and parole; and

(c) the sum of $25,111,000 shall be for the purposes of part D, of which
$5,111,000 shall be for the purposes of section 404, and not more than!
$10,000,000 shall be for the purposes of section 406.

SEC. 521. The Administration is authorized to make grants under this title to
a unit of general local government or combination of such units only if-

(a) the applicant certifies that it has submitted a copy of its application
to the chief executive of the State, and, where appropriate, the State law
enforcement agency in which such unit or combination of such units is
located; and

(b) such chief executive and, where appropriate, the State law enforco-
ment agency have been afforded a reasonable opportunity not exceediing
sixty days from the date of receipt of the application to submit to the Ad-
ministration in writing an evaluation of the project set forth in the applica-
tion. Such evaluation shall include comments on the relationship of ii,i
application to other applications then pending, and to existing or proposedi
plans in the State for the development of new approaches to and improve-
ments in law enforcement. If an application is submitted by a combination
of units of general local government which is located in more than one State.
such application must be submitted to the chief executive, and where appro-
priate, the State law enforcement agency, of each State in which the combi:l-
tion of such units is located.

SEC. 522. (a) Each recipient of assistance under this Act shall keep such records
as the Administration shall prescribe, including records which fully disclose tiih
amount and disposition by such recipient of the proceeds of such assistance. tlt
total cost of the project or undertaking in connection with which such assistati.
is given or used, and the amount of that portion of the cost of the project or undllr-
taking supplied by other sources, and such other records as will facilitate :i
effective audit.

(b) The Administration and the Comptroller General of the United States. ir
any of their duly authorized representatives, shall have access for purpose of audit
and examinations to any books, documents, papers, and records of the recipienll-
that are pertinent to the grants received under this title.

SEc. 523. Section 3334 of title 42, United States Code, is amended by insertiliu
"law enforcement facilities," immediately after "transportation facilities."

PART F-DEFINITIONS

SEC. 601. As used in this title-
(a) "Law enforcement" means all activities pertaining to crime prevention (r,

reduction and enforcement of the criminal law.
(b) "'Organized crime" means the unlawful activities of the members of a highly

organized, disciplined association engaged in supplying illegal goods and servicl-
including but not limited to gambling, prostitution, loan sharking, narcotics, :llalr
racketeering, and other unlawful activities of members of such organizatio' <.

(c) "State" means any State of the United States, the District of Colunllli:,.
the Commonwealth of Puerto Rico, and any territory or possession of the Unitli
States.

(d) "Unit of general local government" means any city, county, townlshil'
town, borough, parish, village, or other general purpose political subdivision of :
State.

(e) "Combination" as applied to States or units of general local governreil,''
means any grouping or joining together of such States or units for the purpose ti

preparing, developing, or implementing a law enforcement plan.
(f) "Construction" means the erection, acquisition, expansion, or repair (lil

not including minor remodeling or minor repairs) of new or existing buildings Or
other physical facilities, and the acquisition or installation of initial equilielt'
therefor.

(g) "State law enforcement agency" means an agency established pursuane ''
State law or established by the chief executive for the purpose of this title, or :"'
existing agency so designated, which agency shall be broadly representative "

law enforcement officials within such State.
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(hI) "State organized crime prevention council" means a council composed of
tlot more than seven persons established pursuant to State law or established by
tile chief executive of the state for the purpose of this title, or an existing agency
so designated, which council shall be broadly representative of law enforcement
olticials within such State and whose members by virtue of their training or ex-
perience shall be knowledgeable in the prevention and control of organized crime.

(i) "Metropolitan area" ilme:as a standard metropolitan statistical area as
ci:lt)lished by the Bureau of the Budget, subject, however, to such modifications
:led extensions as the Administrationt may determine to be appropriate.

(j) "Public agency" means any State, unit of local government, combination
of sutch States or lnits, or ally department, agency, or instrumentality of any of
of the foregoing.

(k) "Institution of higher education" means any such institution as defined
It' section 801(a) of the Higher Education Act of 1965 (79 Stat. 1269; 20 U.S.C.
1141(a)), subject, however, to such modifications and extensions as the Adminis-
trl:ltion may determine to be appropriate.

TITLE II-ADMISSIBILITY OF CONFESSIONS, REVIEWABILITY OF
ADMISSION IN EVIDENCE OF CONFESSIONS IN STATE CASES,
ADMISSIBILITY IN EVIDENCE OF EYE WITNESS TESTIMONY,
AND PROCEDURES IN OBTAINING WRITS OF HABEAS CORPUS

SEC. 701. (a) Chapter 223, title 18, United States Code (relating to witnesses
and evidence), is amended by adding at the end thereof the following new sections:

"§ 3501. Admissibility of confessions
"(a) In any criminal prosecution brought by the United States or by the District

of Columbia, a confession, as defined in subsection (e) hereof, shall be admissible
iti evidence if it is voluntarily given. Before such confession is received in evidence,
thle trial judge shall, out of the presence of the jury, determine any issue as to
vohllltariness. If the trial judge determines that the confession was voluntarily
trnade it shall be admitted in evidence and the trial judge shall permit the jury to
hear relevant evidence on the issue of voluntariness and shall instruct the jury
to give such weight to the confession as the jury feels it deserves under all the
circlmnstances.

"(b) The trial judge in determining the issue of voluntariness shall take into
cnoisideration all the circumstances surrounding the giving of the confession,
itcluding (1) the time elapsing between arrest and arraignment of the defendant

u':king the confession, if it was made after arrest and before arraignment, (2)
w htether such defendant knew the nature of the offense with which he was charged
or of which he was suspected at the time of making the confession, (3) whether or
noat, stlch defendant was advised or knew that he was not required to make any
-i:itlltent and that any such statement could be used against him, (4) whether or
',ii such defendant hacd been advised prior to questioning of his right to the assist-

:ticc of counsel; and (5:) whether or not such defendant was without the assistance
of rouisel when questioned and when giving such confession.

Ihlie presence or absence of any of the above-mentioned factors to be taken into
,)oiideration by the judge need not be conclusive on the issue of voluntariness of
ihe confession.

"(c) In any criminal prosecution by the United States or by the District of
('ohllllbia, a confession made or given by a person who is a defendant therein,
it hile such person was under arrest or other detention in the custody of any law-

llforcement officer or law-enforcement agency, shall not be inadmissible solely
lie'aunse of delay in bringing such person before a commissioner or other officer
?,,ilpowered to commit persons charged with offenses against the laws of the United
.t:ltas or of the District of Columbia if such confession is found by the trial judge
rt h:tae been made voluntarily and if the weight to be given the confession is left
til ie jury.

"(d) Nothing contained in this section shall bar the admission in evidence of
'Iy confession made or given voluntarily by any person to any other person with-
,"i interrogation by anyone, or at any time at which the person who made or
:i\', suach confession was not under arrest or other detention.

" A) As used in this section, the term 'confession' means any confession of guilt
1' iv,: criminal offense or any self-incriminating statement made or given orally
"r iu writing."
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"§ 3502. Reviewability of admission in evidence of confessions in State cases

"Neither the Supreme Court nor'anv inferior court ordained and established by
Congress under article III of the Constitution'of the United States shall have
jurisdiction to review or to reverse, vacate, modify, or disturb in any way, a ruling
of any tr;ic court'of any State in any criminal prosecution admitting in evidence
as voluntarily made an admission or confession of an accused if such ruling has
be affirmed or otherwise upheld by the highest court of the State having appellate
jurisdiction of the cause.

"§ 3503.,Admissibility in evidence of eye witness testimony

,"The testimony of a witness that he saw the accused commit or participate in
the commission of the crime for which the accused is being tried shall be admis-
sible into evidence in a criminal prosecution in any trial court ordained andl
established under article III of the Constitution of the United States; and neither
the Supreme Court nor any inferior appellate court ordained and established bv
the Congress under article III of the Constitution of the United States shail
have jurisdiction to review, reverse, vacate, modify, or disturb in any wIVy a
ruling of such a trial court or any trial court in any State, territory, district,
commonwealth; or other possession of the United States admitting in evidence
in. any criminal prosecution the testimony of a witness that he saw the accused
commit or' participate in the commission of the crime for which the accused is
tri6d.' ; ' I

(b) The section analysis of that chapter is amended by adding at the end thereof
the following new'items:
"3501. Adonissibility of admission in evidence of confessions.
"3502. Reviewability of admission in evidence of confessions in State cases.
"3503. Adminssibility in evicence0of eye witness testimony."

'SEC. 702. (a) Chapter 153, title 28, United States Code (relating to habec:s
corpus), isamended by adding at the end thereof the following new section:

"§ 2256. Procedures in obtaining writs of habeas corpus

"The judgment of a court of a State upon a plea or verdict of guilty in a crimill:ll
action shall be conclusive with respect to all questions of law or fact which wverte
deteirmined, or which,could have been determined, in that action until suchll
judgment is reversed, vacated, or modified by a court having jurisdiction to review
by appeal or certiorari such judgment; and neither the Supreme Court nor allni
inferior court ordained and established by Congress under article III of the
Constitution of the United States shall have jurisdiction to reverse, vacate, or
modify any such judgment of a State court except upon appeal from, or writ of
certiorari granted to review, a determination made with respect to such judgment
upon review thereof by the highest court of that State having jurisdiction to review
such judgment." .

(b) The section analysis of that chapter is amended by adding at the enldl
thereof the following new item:
".§ 22i0. Procedures in obtaining writs of habeas corpus."

TITLE III-WIRETAPPING AND ELECTRONIC SURVEILLANCE

FINDINGS

Spc. 801. On the basis of its own investigations and of published studies, the
Congress makes the following findings:

(a' Wire, communications are normally conducted through the use of facilities
whiqh form pasrt of an interstate network. The same facilities are used for intcr-
state and intrastate communications. There has been extensive wiretapl)iilg
carried o0 witbout legal sanctions, and without' the consent of any of the parties

to the conversation. Electronic, mechanical, and other intercepting devices are
being used to'overhear oral conversations made in private, without the consenti
of any of the parties to such communications. The contents of these commiiu"i'(:
tions and evidence derived therefrom are being used by public and private palrtieS
as evidence in court and administrative proceedings, and by persons whoist
activities affect interstate commerce. The possession, manufacture, distribution,
advertising, and use of these devices are facilitated by interstate commerce.

(b) In order to protect effectively the privacy of wi-e and oral communicatmiot.5
to protect the integrity of court and administrative proceedings, and to preacnth
the obstruction of interstate commerce, it is necessary for Congress to define on
a uniform basis the circumstances and conditions under which the interceltionl
of wire and oral communications may be authorized, to prohibit any unauthorizu't
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iljterceijtion of such communllnicatiions, end tihe use of the contents thereof in evi-

,llec in courts and adininistrative proceedings.
(c) Organized crimin:lls make extensive use of wire and oral communications ill

It,, ir criminal activities. The interception of such communications to obtain

, Xidence of the commission of crimes or to prevent their commission is an indis-

l,;tbllel aid to law enforcement and the. administration of justice.
(d) To safeguard the privacy of inlnocent persons, the interception of wire or

(,rIl comlmlnications wher e of the parties to the communication has con-

sonted to the interciption should be allowed only when authorized by a court of

.,,npctellt jurisdiction and should remlain under the control and sultervisiOn of

tIlI aulthorizing court. Intercel)tion of wire and oral commnllcations should

fiurlllr be limited to certain major types of offenses and specific categories of

,-,imtw with assurances that the interception is justilied and that the informa-

tiul obt'ained ther bhy wvill not be mlis used.

Si:. i802. Part I of title 18, United States Code, is amended by adding at the

Xid (lthe following new chapter:

('hl;iter 119. WIRE INTEII.CEPTION AND INTERCEPTION OF ORAL

COMMU IJNICATIONS
'SEC .
' 251. Definitions.
' 711. Interception and disclosure of wire or oral communications prohibited.
"2512. Manufacture distribution, possession, and advertising of wile or oral communication intercepting devices pro-

hibited.
' 2513. Confiscation of wire or oral communication intercepting devices.
2514. Immunity of witnesses.
'1,15 Prohibition of use as evidence of intercepted wire or oral communications.

"251,. Authorization for interception of wire or oral communications.
.'517, Authorization for disclosure and use of intercepted wire or oral communications.
"2515. Procedure for interception of wire or oral comiunications.
.19. Reports concerning intercepted wire or oral communications.
25'O. Receovery of civil damages authorized.

";,'2510. Definitions
:A- iused in this chapter-

"(I) 'wire coaillnunicatiot' means anv commlunicationll made in whole or in

part through the use of facilities for the transmission of communinications by
the aid of wire, cable, or other like connection between the point or origin

and the point of reception furnished or operated by any person cngagedc as a,

commllon carlier in providing or operating such facilities for the trimismissioni

of interstate or foi eign colmmunlllications;
"(2) 'oral comrinurlication' means any oral comnmunmicationl uttered by at

pIrsoin exhibiting an expectatiorn that such communicationn is not subject to

iiterception ulnder circumlstances justifying such expectation;
"(3) 'State' nlealls ully State of the United States, the District of Colunmbia,

uile Commonwealtih of Puerto Itico, and any territory or possession of tihe

Ilited States;
"(4) 'intercept' tea:ns the autiral acquisition of the contents of any wire or

oral conlmuuicatiol through the use of any electronic, mechanical, or othler
(levice.

"(.5) 'electronic, miechanical, or other device' means any device or apparatus
which can b)e used to intercept a wire or oral communication other than-

"(a) tany telephone o01 telegraph instrument, equilnpment or facility,
or any component thereof, (i) furnished to the subscriber or user by a

commntllicatiolls commonlo carrier in the ordinary course of its business

anid being used by the suibscriber or user in the ordinary coirse of its

business; or (ii) being used by a communications common carrier in the
ordinary course of its business, or by an investigative or law enforce-
mnent officer in the ordinary course of his duties;

"(b) a hearing aid or similar device being used to correct subnormal
hearing to not better than normal;

"(6) 'person' means any employee, or agent of the United States or any
State or political subdivision thereof, and any individual, partnership,
associatioi, joint stock companly, trust, or corporation;

"(7) 'investigative or law enforcement officer' means any officer of tlhe
Fnited States or of a State or political subdivision thereof, who is emnpowered
by law to conduct investigations of or to make arrests for offenses enumerated
ill this chapter, and any attorney authorized by law to prosecute or participate
in the prosecution of such offenses;

"(8) 'contents,' when used with respect to any wire or oral commullicatiol,
includes any inforlnationl conic'rning the identity of the parties to such corni-
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munication or the existence, substance, purport, or meaning of that communi-
cation;

"(9) 'judge of competent jurisdiction' means-
"(a) a judge of a United States district court or a United States court

of appeals; and
"(b) a judge of any court of general criminal jurisdiction of a State who

is authorized by a statute of that State to enter orders aurhorizing inter-
ceptions of wire or oral communications;

"(10) 'communication common carrier' shall have the same meaning which
is given the term 'common carrier' by section 153(h) of title 47 of the United
States Code; and

"(11) 'aggrieved person' means a person who was a party to any intercepted
wire or oral communication or a person against whom the interception was directed.
"§ 2511. Interception and disclosure of wire or oral communications prohibited

"(1) Except as otherwise specifically provided in this chapter any person who-
"(a) willfully intercepts, endeavors to intercept, or procures any other per-

son to intercept or endeavor to intercept, any wire or oral communication;
"(b) willfully uses, endeavors to use, or procures any other person to use or

endeavor to use any electronic, mechanical, or other device to intercept any
oral communication when-

"(i) such device is affixed to, or otherwise transmits a signal through,
a wire, cable, or other like connection used in wire communication; or

"(ii) such device transmits communications by radio, or interferes
with the transmission of such communications; or

"(iii) such person knows, or has reason to know, that such device or
any component thereof has been sent through the mail or transported
in interstate or foreign commerce; or

"(iv) such use or endeavor to use (A) takes place on the premises of
any business or other commercial establishment the operations of which
affect interstate or foreign commerce; or (B) obtains or is for the pur-
pose of obtaining information relating to the operations of any business
or other commercial establishment the operations of which affect inter-
state or foreign commerce; or

"(v) such person acts in the District of Columbia, the Commonwealth
of Puerto Rico, or any territory or possession of the United States;"

"(c) willfully discloses, or endeavors to disclose, to any other person the
contents of any wire or oral communication, knowing or having reason to,
know that the information was obtained through the interception of a wire
or oral communication in violation of this subsection; or

"(d) willfully uses, or endeavors to use, the contents of any wire or oral
communication, knowing or having reason to know that the information nw:a
obtained through the interception of a wire or oral communication in viol:l-
tion of this subsection;

shall be fined not more than $10,000 or imprisoned not more than five years, or
both.

"(2) (a) It shall not be unlawful under this chapter for an operator of a switch-
board, or an officer, employee, or agent of any communication common carrier,
whose facilities are used in the transmission of a wire communication, to intercept.
disclose, or use that communication in the normal course of his employment while
engaged in any activity which is a necessary incident to the rendition of his scrvlc'
or to the protection of the rights or property of the carrier of such communicatioll
Provided: that said communication common carriers shall not utilize service ol-
serving or random monitoring except for mechanical or service quality control
checks.

"(b) It shall not be unlawful under this chapter for an officer, employee, or
agent of the Federal Communications Commission, in the normal course of hi,
employment and in discharge of the monitoring responsibilities exercised by thl
Commission in the enforcement of chapter 5 of title 47 of the United States Cot'.
to intercept a wire communication, or oral communication transmitted by radi".
or to disclose or use the information thereby obtained.

"(c) It shall not be unlawful under this chapter for a party to any wire or or"'
communication, or a person given prior authority by a party to the commuit'': '
tion to intercept such communication.
i "(3) Nothing contained in this chapter or in section 605 of the Communicati'oti
Act of 1934 (48 Stat. 1143; 47 U.S.C. 605) shall limit the constitutional pow, er
the President to take such measures as he deems necessary to protect the Nat i"
against actual or potential attack or other hostile acts of a foreign power, to ObtliO
foreign intelligence information deemed essential to the security of the Ul'itf"2

States, or to protect national security information against foreign intelligence
activities. Nor shall anything contained in this chapter be deemed to limit the
constitutional power of the President to take such measures as he deems necessary
to protect the United States against the overthrow of the Government by force
or other unlawful means, or against any other clear and present danger to the
structure or existence of the Government. The contents of any wire or oral com-
munication intercepted by authority of the President in the exercise of the fore-
going powers may be received in evidence in any trial hearing, or other proceeding
only where such interception was reasonable, and shall not be otherwise used or
disclosed except as is necessary to implement that power.
"§ 2512. Manufacture, distribution, possession, and advertising of wire or oral

communication intercepting devices prohibited
"(1) Except as otherwise specifically provided in this chapter, any person who

willfully-
"(a) sends through the mail, or sends or carries in interstate or foreign

commerce, any electronic, mechanical, or other device, knowing or having
reason to know that the design of such device renders it primarily useful for
the purpose of the surreptitious interception of wire or oral communications;

"(b) manufactures, assembles, possesses or sells any electronic, mechanical,
or other device, knowing or having reason to know that the design of such
device renders it primarily useful for the purpose of the surreptitious inter-
ception of wire or oral communications, and that such device or any com-
ponent thereof has been or will be sent through the mail or transported in
interstate or foreign commerce; or

"(c) places in any newspaper, magazine, handbill, or other publication
any advertisement of-

"(i) any electronic, mechanical, or other device knowing or having
reason to know that the design of such device renders it primarily
useful for the purpose of the surreptitious interception of wire or oral
communications; or

"(ii) any other electronic, mechanical, or other device, where such
advertisement promotes the use of such device for the purpose of the
surreptitious interception of wire or oral communications,

cknowing or having reason to know that such advertisement will be sent through
the mail or transported in interstate or foreign commerce,

-ioIll be fined not more than $10,000 or imprisoned not more than five years, or

'"2) It shall not be unl-awful under this section for-
"(a) a communications common carrier or an officer, agent, or employee

of, or a person under contract with, a communications common carrier, in
iile normal course of the communications common carrier's business, or

"b) an officer, agent, or employee of, or a person under contract with, the
linited States, a State, or a political subdivision thereof, in the normal course
of the activities of the United States, a State, or a political subdivision thereof,
to send through the mail, send or carry in interstate or foreign commerce,
or manufacture, assemble, possess, or sell any electronic, mechanical, or other
dlvice knowing or having reason to know that the design of such device
xrillders it primarily useful for the purpose of the surreptitious interception
Of wire or oral communications.

',2513. Confiscation of wire or oral communication intercepting devices
A;\ny electronic, mechanical, or other device used, sent, carried, manufactured,

-"'ollblcd, possessed, sold, or advertised in violation of section 2511 or section
-'of this chapter may be seized and forfeited to the United States. All provi-

- alas of law relating to (1) the seizure, summary and judicial forfeiture, and
'i'"linnation of vessels, vehicles, merchandise, and baggage for violations of the-

":t*)ws laws contained in title 19 of the United States Code, (2) the disposition
"'(1 c vessels, vehicles, merchandise and baggage or the proceeds from the sale
Utilrc!of, (3) the remission or mitigation of such forfeiture, (4) the compromise of
', iRt1, and (5) the award of compensation to informers in respect of such for-
" rttanIt, shall apply to seizures and forfeitures incurred, or alleged to have been
',e'rcred, under the provisions of this section, insofar as applicable and not in-

':-ltent with the provisions of this section; except that such duties as are im-
:'"'I l'Pon the collector of customs or any other person with respect to the seizure
,1' frfeiture of vessels, vehicles, merchandise, and baggage under the provisions

? .h, customs laws contained in title 19 of the United States Code shall be per-
',. with respect to seizure and forfeiture of electronic, mechanical. or nth-r
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intercepting devices under this section by such officers, agents, or other persons.as may be authorized or designated for that purpose by the Attorney General.
"'§ 2514. Immunity of witnesses

"Whenever in the judgment of a United States attorney the testimony of anywitness, or the production of books, papers, or other evidence by any witness,in any case or proceeding before any grand jury or court of the United Statesinvolving any violation of this chapter or any of the offenses enumerated in.section 2516, or any conspiracy to violate this chapter or any of the offenses-enumerated in section 2516 is necessary to the public interest, such UnitedStates attorney, upon the approval of the Attorney General, shall make applica-tion to the court that the witness shall be instructed to testify or produce evidence:subject to the provisions of this section, and upon order of the court such witnessshall not be excused from testifying or from producing books, papers, or otherevidence on the ground that the testimony or evidence required of him maytend to incriminate him or subject him to a penalty or forfeiture. No such witness:shall be prosecuted or subjected to any penalty or forfeiture for or on account-of any transaction, matter or thing concerning which he is compelled, after havingclaimed his privilege against self-incrimination, to testify or produce evidence,nor shall testimony so compelled be used as evidence in any criminal proceeding.(except in a proceeding described in the next sentence) against him in any court.No witness shall be exempt under this section from prosecution for perjury orcontempt committed while giving testimony or producing evidence under comn-
pulsion as. provided in this section.
"§ 2515. Prohibition of use as evidence of intercepted wire or oral communications

"Whenever any wire or oral communication has been intercepted, no part of tiecontents of such communication and no evidence derived therefrom may be re-ceived in evidence in any trial, hearing, or other proceeding in or before any court,grand jury, department, officer, agency, regulatory body, legislative committee, orother authority of the United States, a State, or a political subdivision thereof, ifthe disclosure of that information would be in violation of this chapter.
"§ 2516. Authorization for interception of wire or oral communications

"(1) The Attorney General, or any Assistant Attorney General speciallydesignated by the Attorney General, may authorize an application to a Fcder:1ljudge of competent jurisdiction for, and such judge may grant in conformity wit hsection 2518 of this chapter an order authorizing or approving the interception ofwire or oral communications by the Federal Bureau of Investigation, or a Fcder:lagency having responsibility for the investigation of the offense as to which tilpapplication is made, when such interception may provide or has provided cxi-dence of-"(a) any offense punishable by death or by imprisonment for more tth:lone year under sections 2274 through 2277 of title 42 of the United StalesCode (relating to the enforcement of the Atomic Energy Act of 19)54), orunder the following chapters of this title: chapter 37 (relating to espiontage),chapter 105 (relating to sabotage), or chapter 115 (relating to treason);" (b) a violation of section 186 or section 501(c) of title 29, United Sta:t'-Code (dealing with restrictions on payments and loans to labor organiza-tions), or any offense which involves murder, kidnapping, robbery, or extol-
tion, and which is punishable under this title;"(c) any offense which is punishable under the following sections of thistitle: section 201 (bribery of public officials and witnesses), section '22(bribery in sporting contests), section 1084 (transmission of wagering infornia-tion), section 1503 (influencing or injuring an officer, juror, or witness genir'-ally),, section 1510 (obstruction of criminal investigations), section t7I i(Presidential assassinations, kidnapping, and assault), section 1951 (int.' -ference with commerce by threats or violence), section 1952 (interstate : [nu,foreign travel or transportation in aid of racketeering enterprises), section1954P (offer, acceptance, or solicitation to influence operations of emnploy"'benefit plan), or sections 2313 and 2314 (interstate transportation of stobl'property);

"(d) any offense involving counterfeiting punishable under sections 471.
472, or 473 of this title;"(e) any offense involving bankruptcy fraud or the manufactu re, J a iiinlr;'tion, receiving, concealment, buying, selling, or otherwise dealing in narcl t I'drugs, marihuana, or other dangerous drugs, pumishable under any tlaw i'
the United States; or"(f) any conspiracy to commit any of the foregoixg offenses.
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"(2) The principal prosecuting attorney of any State, or the principal prosecut-ilg attorney of any political subdivision thereof, if such attorney is authorizedbv a statute of that State to make application to a State court judge of competentjulisdicition for an order authorizing or approving the interception of wire ororal communications, may apply to such judge for, and such judge may grantin conformity with section 2518 of this chapter and with the applicable Statestatue an order authorizing, or approving the interception of wire or oral com-tlilnmcations by investigate or law enforcement officers having responsibility for!!he investigation of the offense as to which the application is made, when suchinlterception may provide or has provided evidence of the commission of theOffCnsc of murder, kidnapping, gambling, robbery, bribery, extortion, or dealingiln narcotic drugs, Inlarihuana or other dangerous drugs, or other crime dangerousto life, limb, or property, and punishable by imprisonment for more than oneyear, designated in any applicable State statute authorizing such interception,
or any conspiracy to commit any of the foregoing offenses.
'i 2517. Authorization for disclosure and use of intercepted wire or oral

communications
"(1) Any investigative or law enforcement officer, who by any means all-thorized by this chapter, has obtained knowledge of the contents of any wireor oral comnllllication, or evidence derived therefroml, may disclose such con-icnts to another investigative or law enforcement officer to the extent thatsluch disclosure is appropriate to the proper performance of the official duties

o,f the oflicer making or receiving the disclosure.
((2) Alny itvestig: t ive or law (ellforcement officer who, by ruav means authorizedl, this chapterc has obt:Laie:d know:iedgo of the contellnts of anlly wire or oral coim-rtiiiiic:ltionI or evidenic, derived thlerefrlonl may use sulch contents to tile extent

.-'Ih uise is approp i;tie to thle lropicr pcrfo:'mn: nce of his official duities.(::) Any lpirson who has received, by ally Inca ll nthorized by this chapter,allt inforimatiiOn colln(erninig :a i'rc or oral comminunicatioi, or evidence derivedhlbrefromll intercepted in accol'dance with the provisions of this chapter mayi:, lose the contents o f tlh:at conlllictieationl or sulcl derivat:ive- evidenlce while;iuilg testilioly tinder o:tth or allirninatio; in anlly cirininal proceeding in any
.tisl of the Ulnied States or of alny State or in any Federal or State gralld jury
l erccc dilg.

'(4) No otherwnise privileged wire or oral conmlllnic ation intercepted in accord-:ltilc nvith, Or in vititionii of, t he provisions of this chapter shall lose its privilegedIsnr reter.
i(5) When lan inivestigative or law enforcerent officer, xwhil e engaged in inter-,tiing Xwire or oral elonllliniicationis ill the nmanner authorized herein, interceptstti' r or Oral connllnllicatio: s re'lating to offeinses other than those specified in the

ln'r' of aluthorization or allproval, the contents thereof, and evidenlce derived
ll.riefroill, nmay be disclosed or Iiisi:ld as provided in sulbsections (1) and (2) of
1 bis sect.ioln. Such contents and any evidence derived therefrom may be used,dicer1 subscction (3) of this section when authorized or approved by a judge of:tlltlj)itent jurisdietionl where such judge finds on subsequenll t aPlplication thati ii, cointents were otherwise intcrcepted in accordance w ith the provisions of this
l:llpter, Such applictti on sha:l beo rm:de as soon as practicable.
;"2.518. Procedure for interception of wire or oral communications

'(1) Each application for an order authorizing or approving the interception,a w ire or oral communication shall be made in writing upon oath or affirmation
, :i judge of competent jurisdiction and shall state the applicant's authority toI:nl( such application. Each application shall include the following information:

"(a) the identity of the investigative or law enforcement officer makingth e application, and the officer authorizing the application;
"(b ) a full and complete statement of the facts and circumstances relieduipon i by the applicant, to justify his belief that an order should be issued,

includingl (i) details as to the particular offense that has been, is being, or is
aboiut to be committed, (ii) a particular description of the nature and location
of the facilities fromn which or the place where the communication is to be
intercepted, (iii) a particular description of the type of communications sought
to be intercepted, (iv) the identity of the person, if known, committing the
offemnse and whose communications are to be intercepted;

"(ec a full and complete statement as to whether or not other investigative
lpro cedures have been tried and failed or why they reasonably appear to be
llilikely to succeed if tried or to be too dangerous;

"(d) a statement; of the period of time for which the interception is reqiiredlo n aimilltai lliie If tile Iliattait if the inei s tiin n n t; , .,-' '. .-
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zation for interception should not automatically terminate when the describedtype of communication 'has been first obtained, a particular description offacts establishing probable cause to believe that additional communications
of the same type will occur thereafter; and

"(e) a.-full and complete statement of the facts concerning all previous
applications known to the individual authorizing and making the application,made to any judge for authorization to intercept, or for approval of intercep-tions of, wire or oral communications involving any of the same persons,facilities or places specified in the application, and the action taken by the
judge on each such application.

"(2) the judge may requireothe applicant to furnish additional testimony ordocumentary evidence in support of the application.
"(3) Upon such application the judge may enter an ex parte order, as requestedor as modified, authorizing or approving interception of wire or oral communica-tions within the territorial jurisdiction of the court in which the judge is sitting,if the judge determines on the basis of the facts submitted by the applicant that-"(a) there is probable cause for belief that an individual is committing,has committed, or is about to commit a particular offense enumerated insection 2516 of this chapter;

"(b) there is probable cause for belief that particular communicationsconcerning that offense will be obtained through such interception;
"(c) normal investigative procedures have been tried and have failed orreasonably appear to be unlikely to succeed if tried or to be too dangerous;"(d) there is probable cause for belief that the facilities from which, orthe place where, the wire or oral communications are to be intercepted arebeing used, or are about to be used, in connection with the commission ofsuch offense, or are leased to, listed in the name of, or commonly used by

such person.
"(4) Each order authorizing or approving the interception of any wire or oral

communication shall specify-
"(a) the identity of the person, if known, whose communications are to

be intercepted;
"(b) the nature and location of the communications facilities as to which,or the place where, authority to intercept is granted;
"(c) a particular description of the type of communication sought to beintercepted, and a statement of the particular offense to which it relates;"(d) the identity of the agency authorized to intercept the communicn-

tions, and of the person authorizing the application; and
"(e) the period of time during which such interception is authorized,including a statement as to whether or not the interception shall automati-cally terminate when the described communication has been first obtained."(5) No order entered under this section may authorize or approve the inter-ception of any wire or oral communication for any period longer than is necessary!achieve the objective of the authorization, nor in any event longer than thirtydays. Extensions of an order may be granted, but only upon application for anextension made in accordance with subsection (1) of this section and the courtmaking the findings required by subsection (3) of this section. The period ofextension shall be no longer than the authorizing judge deems necessary toachieve the purposes for which it was granted and in no event for longer thanthirty days. Every order and extension thereof shall contain a provision that thiauthorization to intercept shall be executed as soon as practicable, shall beconducted in such a way as to minimize the interception of communications nototherwise subject to interception under this chapter, and must terminate upotattainment of the authorized objective, or in any event in thirty days."(6) Whenever an order authorizing interception is entered pursuant to thischapter, the order may require reports to be made to the judge who issued theorder showing what progress has been made toward achievement of the authorizedobjective and the need for continued interception. Such reports shall be made at

such intervals as the judge may require.
"(7) Notwithstanding any other provision of this chapter, any investigative orlaw enforcement officer, specially designated by the Attorney General or by th,'principal prosecuting attorney of any State or subdivision thereof acting pursueat

to a statute of that State, who reasonably determines that-
"(a) an emergency situation exists that requires a wire or oral communi(:t-

tion to be intercepted before an order authorizing such interception can Widt
due diligence be obtained, and

"(b) there are grounds upon which an order could be entered under tlh'
chapter to authorize such interception,
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may intercept such wire or oral communication if an application for an order
approving the interception is made in accordance with this section within forty-eight hours after the interception has occurred, or begins to occur. In the absenceof an order, such interception shall immediately terminate when the communica-
tion sought is obtained or when the application for the order is denied, whicheveris earlier. In the event such application for approval is denied, or in any other casewhere the interception is terminated without an order having been issued, thecontents of any wire or oral communication intercepted shall be treated as having
been obtained in violation of this chapter, and an inventory shall be served asprovided for in subsection (d) of this section on the person named in the appli-cation.

"(8)(a) The contents of any wire or oral communication intercepted by any
means authorized by this chapter shall, if possible, be recorded on tape or wireor other comparable device. The recording of the contents of any wire or oralcommunication under this subsection shall be done in such way as will protect therecording from editing or other alterations. Immediately upon the expiration ofthe period of the order, or extensions thereof, such recordings shall be made avail-
able to the judge issuing such order and sealed under his directions. Custody of therecordings shall be wherever the judge orders. They shall not be destroyed except

upon an order of the issuing or denying judge and in any event shall be kept forten years. Duplicate recordings may be made for use or disclosure pursuant to theprovisions of subsections (1) and (2) of section 2517 of this chapter for investi-gations. The presence of the seal provided for by this subsection, or a satisfactoryex planation for the absence thereof, shall be a prerequisite for the use or disclosureof the contents of any wire or oral communication or evidence derived therefrom
truder subsection (3) of section 2517.

"(b) Applications made and orders granted under this chapter shall be sealed
ae the judge. Custody of the napplications and orders shall be wherever the judge(directs. Such applications and orders shall be disclosed only upon a showing of

good cause before a Judge of competent jurisdiction and shall not be destroyedexcept on order of the issuing or denying judge, and in any event shall be kept forten years.
i'(c) Any violation of the provisions of this subsection may be punished asclntempt of the issuing or denying judge.

"(d) Within a reasonable time but not later than ninety days after the filing
of an application for an order of approval uinder section 2518 (7) (b) which isdailied or the termination of the period of an order or extensions thereof, the/-suing or denying judge shall cause to be served, on the pelsons naneld in theorlder or the application, an inventory which shall include nIotice of-

"(1) the fact of the entry of the order or the application;
"(2) the date of the entry and the period of authorized, approved ordisapproved interception, or the denial of the application; and
"(3) the fact that during the period wire or oral communications were orwere not intercepted.

(il an ex parte showing of good cause to a judge of competent jurisdiction thesiring of the inventory required by this subsection may be postponed.
(9) The contents of any intercepted wire or oral communication or evidence'iacsed therefrom shall inot be received in evidence or otherwise disclosed in anyvtrial, hearing, or other proceeding in a Iederal or State court unless each par ty,not less than ten days before the trial, heaing or proceeding, has been furnished

apith a copy of the court order under which the interception was authorized oraJJoved. This ten-day pe.iod may be waived by the judge if he finds that it,tas not possible to furnish the party with the above information ten days beforeile trial, hearing or proceeding and that the party will not be prejudiced by thedelay in receiving such information
"(10) (a) Any aggrieved person in any trial, hearing, or proceeding in or before

tttY court, department, officer, agency, regulatory body, or other authority of
fIe United States, a State, or a political subdivision thereof, may move to suppresstc contents of any intercepted wire or oral communication, or evidence derivedtherefrom, on the grounds that--

I() the communication was unlawfully intercepted.
s insuffici the order of authorization or approval under which it was intercepted

is insufficient on its face; or
"(iii) the interception was not made in conformity with the order of author-ization or approval.

ith motion shall be made before the trial, hearing, or Proceeding unless there was%O opportunity to make such motion or the person was not aware of the grounds
93-193--68-2
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of the motiotl, I tile motion is granted, the contents of the intercepted wire ororal oommunicatiol, or evidence derived therefrom, shall be treated as having beenobtained in violation of this chapter. The judge, upon the filing of such motion bythe aggrieved person, may in his discretionmake available to the aggrieved personor his counsel for inspection such portions of the intercepted communication orevidence derived therefrom as the judge determines to be in the interests ofjustice.
"(b) In addition to any other right to appeal, the United States shall have theright to appeal from an order granting a motion to suppress made under para-graph (a) of this subsection, or the denial of'an application for an order of ap-proval, if the United States attorney shall certify to the judge or other officialgranting such motion or denying such application that the appeal is not takenfor purposes of delay. Such appeal shall be taken within thirty days after the datethe order was entered and shall be diligently prosecuted.

"§ 2519. 'Reports concerning intercepted wire or oral communications
"(1) Within thirty days after the expliration of an order (or each extensionthereof) entered under section 2518, or the denial of an order approving an inter-ception the issuing or denying judge shall report to the Administrative Officeof the United States Courts-

"(a) the fact that an order or extension was applied for;
"(b) the kind of order or extension applied for;(c) the fact that the order or extension was granted as applied for, asmodified, or was denied;
"(d) the period of interceptions authorized by the order, and the numberand duration of any extensions of the order;
"(e) the offense specified in the order or application, or extension of anorder;
"(f) the identitv of the applying investigative or law enforcement officerand agency making the application and the person authorizing the applica-tion; and
"o(g) the nature of the facilities from which or the place where communica-tions were to be intercepted.

"(2) In Janumry of each vear the Attorney General, an Assistant Attorne.General specially designated ay the Attorney General, or the principal prosecutidn,attorney of a State, or the principal prosecuting attorney for any political subs-division of a State, shall report to the Administrative Office of the United StatesCourts-
"(a) the information required by paragraphs (a) through (g) of suhsectis,(1) of this section with respect to each application for an order or extensionmade during the preceding calendar year;
"(b) a general description of the interceptions made under such order orextension, including (i) the approximate nature and frequency of incriminatingcommunications intercepted, (ii) the approximate nature and frequency ofother communications intercepted, (iii) the aproximate number of person swhose communications were intercepted, and (iv) the approximate nativllamount and cost of the manpower and other resources used in the incle-ceptions;
"(c) the number of arrests resulting from interceptions made under sulI,order or extension, and the offenses from which arrests were made;
"(d) the number of trials resulting from such interceptions;"(e) the number of motions to suppress made with respect to such initer-ceptions, and the number granted or denied;
"(f) the number of convictions resulting from such interceptions and th(offenses for which the convictions were obtained and a general assessment ofthe importance of the interceptions; and"(g) the information required by paragraphs (b) through (f) of thliisubsection with respect to orders or extensions obtained in a preceding calen-dar year.

"(3) In April of each year the Director of the Administrative Office of the UnitedStates Courts shall transmit to the Congress a full and complete report concerningthe number of applications for orders authorizing or approving the interception ('fwire or oral communications and the number of orders and extensions granted ordenied during the preceding calendar year. Such report shall include a sumnamY'and analysis of the data required to be filed' with the Administrative Office bysubsections (1) and (2) of this section. The Director of the AdministratiVe Oflifcof the United States Courts is authorized to issue binding regulations dealing wi llthe'content and form of the reports required to be filed by subsections (1) and (2)of this section.
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"1 2520. Recovery of civil damages authorized
"Any person whose wire or oral communication is intercepted, disclosed, or usedin violation of this chapter shall (1) have a civil cause of action against any personwho intercepts, discloses, or uses, or procures any other person to intercept, dis-close, or use such communications, and (2) be entitled to recover from any such

person-"(a) actual damages but not less than liquidated damages computed at therate of $100 a day for each day of violation or $1,000, whichever is higher;"(b) punitive damages; and"(c) a reasonable attorney's fee and other litigation costs reasonably
incurred:

A good faith reliance on a court order or on the provisions of section 2518 (7) ofthis chapter shall constitute it complete defense to any civil or criminal actionbrolght under this chapter."
SEc. 803. Section 605 of the Communications Act of 1934 (48 Stat. 1103; 47iU.S.C. 605) is amended to read as follows:

IUNAUTHORIZED PUBLICATION OF COMMUNICATIONS

"Slc. 605. Except as authorized by chapter 119, title 18, United States Code,no person receiving, assisting in receiving, transmitting, or assisting in trans-llmitting, any interstate or foreign communication by wire or radio shall divulgeor publish the existence, contents, substance, purport, effect, or meaning thereof,except through authorized channels of transmission or reception, (1) to any personother than the addressee, his agent, or attorney, (2) to a person employed orauthorized to forward such communication to its destination, (3) to propera:ccoluntilng or distributing olfficers of the various communicating centers overiwhich the commnunication may he passed, (4) to the master of a ship under whomlhe is serving, (5) in response to a subpoenaissuled by a court of competent juris-diction, or (6) on demand of other lawful authority. No person not being authorizedbli the sender shall intercept any radio communication and divulge or publish the'xistencC, contents, substance, purl)ort, effect, or meaning of such interceptedronlnlunication to any person. No person not being entitled thereto shall receive orassist in receiving any interstate or foreign comlmunication by radio and use suchornllmninication (or any information therein contained) for his own benefit or fortihe benefit of another not entitled thereto. No person having received any inter-ciltecd radio communication or having become acquainted with the contents,substance, purport, effect, or meaning of such commlnication (or any part~I[,reof) knowing that such communication wvas intercepted shall divulge orIublish the existence, contents, substance, purport, effect, or meaning of suchIon)ullnication (or any part thereof) or use such communication (or any informla-l iill therein contained) for his own benefit or for the benefit of another not entitledillireto. This section shall not apply to the receiving, divulging, publishing,Oir utilizing the contents of ally radio conmmunication which is broadcast or trans-nit ted by amateurs or others for the use of the general public, or which relatesll ships in distress."

TIT1 LE IV-STATE FIREARMS CONTROL ASSISTANCE FINDINGS
AND DECLARATION

S}c. 901. (a) The Congress hereby finds and declares-(1) that there is a widespread traffic in firearms moving in or otherwiseaftfeeting interstate or foreign comlnerce, and that the existing Federal con-trols over such traffic do not adequately enable the States to control thistraffic within their own borders through the exercise of their police power;(2j that the ease with which any person can acquire firearms other thana rifle or shotgun (including criminals, juveniles without the knowledge,r consent of their parents or guardians, narcotics addicts, mental defec-tives, armed groups who would supplant the functions of duly constitutedpullblic authorities, and others whose possession of such weapons is similarlycontrary to the public interest) is a significant factor in the prevalence oflawlessness and violent crime in the United States;(3) that only through adequate Federal control over interstate and for-eign commerce in these weapons, and over all persons engaging in the busi-iesses of importing, manufacturing, or dealing in them can this grave prob-lem be properly dealt with, and effective State and local regulation of this
traffic be made possible;
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(4) that the acquisition on: a mail-order basis of firearms other.than a
rifle or shotgun by nonlicensed individuals, from a place other than their
State of residence, has materially tended to thwart the effectiveness of
State laws and regulations, and local ordinances;

.(5) that:the sale or other disposition of concealable weapons by importers,
manufacturers, and dealers holding Federal licenses, to nonresidents of the
State in which the licensees' places of business are located, has tended to
make ineffective. the laws, regulations, and ordinances in the several States
and local jurisdictions regarding such firearms;

.(6)that there is a causal relationship between the easy availability of
firearms other than a rifle or shotgun and juvenile and youthful criminal
behavior, and that such firearms have been widely sold by federally li-
censed importers and dealers to emotionally immature, or thrill-bent juve-
niles and minors prone to criminal behavior;

(7) that the United States has become the dumping ground of the castoff
surplus military weapons of other nations, and that such weapons, and the
large volume of relatively inexpensive pistols and revolvers (largely worth-
less for sporting purposes), imported into the United States in recent years,has contributed greatly to lawlessness and to the Nation's law enforce-
ment problems;

(8) that the lack of adequate Federal control over interstate and foreign
commerce in highly destructive weapons (such as bazookas, mortars, antitan k
guns, and so forth, and destructive devices such as explosive or incendiary
grenades, bombs, missiles, and so forth) has allowed such weapons andevices to fall into the hands of lawless persons, including armed groups
who would supplant lawful authority, thus creating a problem of national
concern;

(9) that the existing licensing system under the Federal Firearms Actdoes not provide adequate license fees or proper standards for the granting
or denial of licenses, and that this has led to licenses being issued to personsnot reasonably entitled thereto, thus distorting the purposes of the licensing
system.

(b) The Congress further hereby declares that the purpose of this Title is t ocope with the conditions referred to in the foregoing subsection, and that it isnot the purpose of this Title to place any undue or unnecessary Federal restric-tions or burdens on law-abiding citizens with respect to the acquisition, possession,or use of firearms appropriate to the purpose of hunting, trap shooting, targetshooting, personal protection, or any other lawful activity, and that this Title isnot intended to discourage or eliminate the private ownership or use of firearmsby law-abiding citizens for lawful purposes, or provide for the imposition 1yFederal regulations of any procedures or requirements other than those reasonablynecessary to implement and effectuate the provisions of this Title."SEc. 902. Title 18, United States Code, is amended by inserting after section
917 thereof the following new chapter:

"Chapter 44.-FIREARMS
"Se.
"921: Definitions.
,922. Unlawful acts.

"923. Licensing.
"924. Penalties.
"925. Exceptions: Relief from disabilities.
"926. Rules and regulations.
"927. Effect on State law.
"928. SeparabilIty clause.

"§ 921. Definitions
" (a) As used in this chapter-"(1) The term 'person' and the term 'whoever' includes any individual, corpo-ration, company, association, firm, partnership, society, or joint stock company."(2) The term 'interstate or foreign commerce' includes commerce betwccnany State or possession (not including the Canal Zone) and any place outside there-of; or between points within the same State or possession (not including the CnlalZohe), but' through'any place outside thereof; or within any possession or tlt'District of Columbia. The term 'State' shall include the Commonwealth of PuertoRico, the'Virgin Islands, and the District of Columbia."(3) The term 'firearm' means any weapon (including a starter gun) which willor is designed to or may readily be converted to expel a projectile by the action ofan explosive; the frame or receiver of any such weapon; or any firearm muffler orfirearm silencer; or any destructive device."(4) The term 'destructive device' means any explosive, incendiary, or poi0Osgas bomb, grenade, mine, rocket. missile. or simirlsr -iColoc1 -.n onV "`
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of weapon which will or is designed to or may readily be converted to expel aprojectile by the action of any explosive and having any barrel with a bore ofone-half inch or more in diameter."(5) The term 'shotgun' means a weapon designed or redesigned, made orremade, and intended to be fired from the shoulder and designed or redesignedand made or remade to use the energy of the explosive in a fixed shotgun shellti fire through a smooth bore either a number of ball shot or a single projectilefor each single pull of the trigger."(6) The term 'short-hnrroled shotgun' means a shotgun having one or more,arrels less than eighteen inches in length and any weapon made from a shotgun(whether by alteration, modification, or otherwise) if such weapon as modifiedl:s an overall length of less than twenty-six inches."(7) The term 'rifle' means a weapon designed or redesigned, made or remade,an(l intended to be fired from the shoulder and designed or redesigned and madeor remade to use the energy of the explosive in a fixed metallic cartridge to fireonlv a single projectile through a rifled bore for each single pull of the trigger."(8) The term 'short-barreled rifle' means a rifle having one or more barrelsless than sixteen inches in length and any weapon made from a rifle (whether by:alteration, modification, or otherwise) if such weapon as modified has an overalllength of less than twenty-six inches."(9) The term 'importer' means any person engaged in the business of import-ig or bringing firearms or ammunition into the United States for purposes of sale.r distribution; and the term 'licensed importer' means any such person licensediestler the provisions of this chapter."(10) The term 'manufacturer' means any person engaged in the manufacturetf firearms or ammunition for pulrlposes of sale or distribution; and the term'licnllsed manufacturer' means any such person licensed under the provisions ofIhis chapter.

'(11) The term 'dealer' means (A) any person engaged in the business of sellingfirearms or ammunition at wholesale or retail, (B) any person engaged in therllr.iness of repairing such firearms or of making or fitting special barrels, stocks, orlirgger mechanisms to firearms or (C) any person who is a pawnbroker. The term'lir.,ised dealer' means any dealer who is licensed under the provisions of thisrih:iter."(12) The term 'pawnbroker' means any person whose business or occupationiij'lllCes the taking or receiving, by way of pledge or pawn, of any firearm orammullll nition as security for the payment or repayment of money."(1:3) The term 'indictment' includes an indictment or an information in anycourtn under which a crime punishable by imprisonment for a term exceeding onee:lar may be prosecuted."(14) The term 'fugitive from justice' means any person who has fled fromaIny State or possession to avoid prosecution for a crime punishable by imprison-inlt for a term exceeding one year or to avoid giving testimony in any criminalIprceeding.
" (15) The term 'antique firearm' means any firearm of a design used beforetlhe year 1870 (including any matchlock, flintlock, percussion cap, or similar:arly type of ingnition system) or replica thereof, whether actually manufacturedhefore or after the year 1870; but not including any weapon designed for use withsmrokeless powder or using rimfire or conventional center-fire ignition with fixed

amnmunition.
"(16) The term 'ammunition' means ammunition for a destructive device;it shall not include shotgun shells or any other ammunition designed for use ina firearm other than a destructive device."(17) The term 'Secretary' or 'Secretary of the Treasury' means the Secretary

of ire Treasury or his delegate.
"(b) As used in this chapter-

"(1) The term 'firearm' shall not include an antique firearm."(2) The term 'destructive device' shall not include-"(A) a device which is not designed or redesigned or used or intendedfor use as a weapon; or
"(B) any device, although originally designed as a weapon, which isredesigned so that it may be used solely as a signaling, linethrowing,

safety or similar device; or
"'(C) any shotgun other than a short-barreled shotgun; or"(D) any nonautomatic rifle (other than a short-barreled rifle)aenerally recognized or particularly suitable for use for the hunting ofbig game; or
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"(E) surplus obsolete ordinance sold, loaned, or given by the Secretary
of the Army pursuant to the provisions of sections 4684(2), 4685, or 4680
of title 10, United States Code; or

"(F) any other device which the Secretary finds is not likely to b,
used as a weapon.

"(3) The term 'crime punishable by imprisonment for a term exceeding
one year' shall not include any Federal or State offenses pertaining to anti-
trust violations, unfair trade practices, restraints of trade, or other similar
offenses relating to the regulation of business practices as the Secretary rmay
by regulation designate.

"§ 922. Unlawful acts
"(a) It shall be unlawful-

"(1) for any person, except a licensed importer, licensed manufacturer,
or licensed dealer, to engage in the business of importing, manufacturing,
or dealing in firearms, or ammunition, or in the course of such business to
ship,,transport, or receive any firearm or ammunition in interstate or foreign
commerce.

"(2) for any importer, manufacturer, or dealer licensed under the preoi-
sions of this chapter to ship or transport in interstate or foreign commerce,
any firearm other than a rifle or shotgun or ammunition to any Iersnll
other than a licensed importer, licensed manufacturer, or licensed dealr',
except that-

"(A) this paragraph shall not be held to preclude a licensed importer',
licensed manufacturer, or licensed dealer from returning a firearm orreplacement firearm of the same kind and type to a person from whon
it was received;

"(B) this paragraph shall not be held to preclude a licensed importeXr,
licensed manufacturer, or licensed dealer from depositing a firearm foer
conveyance in the mails to any officer, employee, agent, or watchnlllai
who, pursuant to the provisions of section 1715 of title 18 of the United
States Code, is eligible to receive through the mails pistols, revolvers,and other firearms capable of being concealed on the person, for It-
in connection with his official duty;

"(C) nothing in this paragraph shall be construed as applying illany manner in the District of Columbia, the Commonwealth of Pitert,Rico, or any possession of the United States differently than it would
.apply if the District of Columbia, the Commonwealth of Puerto lIi-+.
or the possession were in fact a State of the United States.

"(3) for any person other than a licensed importer, licensed manufactlrlll.or licensed dealer to transport into or receive in the State where he resid(or if the person is a corporation or other business entity, in which he mnil-
tains a place of business)-

"(A) any firearm, other than a shotgun or rifle, purchased or other-
wise obtained by him outside that State;

"(B) any firearm, purchased or otherwise obtained by him ouisidlthat State, which it would be unlawful for him to purchase or- possessin the State or political subdivision thereof wherein he resides (or ifthe person is a corporation or other business entity, in which he m:aill-
ta'ns a place of business.)"(4) for any person, other than a licensed importer, licensed manufactil.r,or licensed dealer, to transport in interstate or foreign commerce any destrl e -tive device, machine gun (as defined in section 5848 of the Internal RcvcllCode of 1954), short-barreled shotgun, or short-barreled rifle, except :1s

specifically authorized by the Secretary.
"(5) for any person to transfer, sell, trade,.give, transport, or deliver I-)any person (other than a licensed importer, licensed manufacturer, or licen-s'lddealer) who resides in any State other than that in which the transferor reside s(or in which his place of busiuess is located if the transferor is a corporatibm

or other business entity)-
"(A) any firearm, other than a shotgun or rifle;"(B) any firearm which the transferee could not lawfully purchase ,possess in accord with applicable laws, regulations or ordinances of tll'State or political subdivision thereof in which the transferee resides ti r

in which his place of business is located if the transferee is a corporationor other business entity)."This paragraph shall not apply to transactions between licensed importers,licensed manufacturers, and licensed dealers."(6) for any person in connection with the acquisition or attemptedacquisition of any firearm from a licensed importer, licensed manufacturer,or licensed dealer, knowingly to make any false or fictitious oral or writtenstatement or to furnish or exhibit any false or fictitious or misrepresentedidentification, intended or likely to deceive such importer, rnnnumfacturrer, ordealer with respect to any fact material to the lawfulness of the sale or otherdisposition of such firearm under the provisions of this chapter."(b) It shall be ulnlawfull for any licensed importer, licensed manufacturer, orliciensed dealer to sell or deliver-"(1) any firearm to any individual who the licensee knsllS or has reasoln-able cause to believe is less than twenty-one years of age, if the firearm isother than a shotgun or rifle."(2) any firearm to any person who the licensee knows or has reasonablecause to believe is not lawfully entitled to receive or possess such firearm byreason of any State or local law, regulation, or ordinance applicable at theplace of sale, delivery, or other disposition of the firearm."(3) any firearm to any person who the licensee knows or has reasonablec:tause to believe does not reside in (or if the person is a corporation or otherbuIsiness entity, does not maintnjil at place of business in) the State in whichthe licensee's place of business is located; except that this paragraph shall notapply in the case of a shotgun or rifle."(4) to any person any destructive device, machine gun (as defined insection 5848 of the Internal Revenle Code of 1954), short-barreled shotgun,n' short-barreled rifle, unless he has in his possession a sworin statementexecuted by the principal law enforcement officer of the locality wherein thepuirchaser or person to whom it is otherwise disposed of resides, attestingtlhat there is no provision of law, regllation, or ordnance which would be-iolated by such persoln's receipt or0 possession thereof, and that he is satisfiedihat it is intended by sulch person for latwffi purposes; and such sworn state-mcent shall be retained by the licensee as a part of the records required to 1;(kepl)t under the provisions of this chapter.'(5) any firearm to any person mnless the licensee notes in his recordsrequired to be kept purstuant to section 923 of this chapter, the name, age,,lld place of residence of such person if the person is an individual, or theidentity and principal and local pliaces of business of such person if the personis a corporation or other business entity.i':Il:lgral)ls (1), (2), (3) and (4) of this suibsection shall not apply to transactionsl ,lt u(en licensed importers, licensed manuffactulrers, and licensed dealers.
;(() It shall be unlawful for any licensed imlporter, licensed manufacturer, orlienllse d dealer to sell or otherwise dispose of any firearm or amm unition to any,'1rsol, knowing or having reasonable clause to believe that such person is a fugitivefrom justice or is under indictment or has been convicted in any court of a crimeimlislh able by imprisonment for a terni exceeding one year. This subsection shall,,,,t :Ill)ly with respect to sale or disposition of a firearm to a licensed importer,il'dllns-,d manufacturer, or licensed dealer who pursuant to subsection (b) of section'2.5 of this chapter is not precluded from dealing in firearms, or to a person who hasd''sI granted relief from disabilities pursuant to subsection (c) of section 925 of

' l chtapter,
(d) It shall be unlam-ful for any common or contract carrier to transport orliner iin interstate or foreign commerce any firearm with knowledge or reasonable':lsc' to believe that the shipment, transportation, or receipt thereof would be in

'i',l:tioni of the provisions of this chapter.' (i) It shall be unlawful for any person who is u nder indictment or who has;'",il onavicted in any court of a crime punishable by imprisonment for a term'de'e'zdintg one year, or who is a fugitive from justice, to ship or transport allny
'in.arrl or ammunition in interstate or foreign commerce.

I(f) It shall be unlawful for any person who is under indictment or who has been'. 'lt icted in any court of a crime punishable by imprisonment for a term exceeding
""' :r, or is a fugitive from justice, to receive any firearm or ammunition wlhicl
,so llh( shipped or transported in interstate or foreign commerce.

23



24

'C(g) ft shall be unlawful for any person to transport or ship in interstate or
foreign commerce, any stolen firearm or stolen ammunition, knowing or having
reasonable cause to believe the same to have been stolen.

"(h) It shall be unlawful for any person to receive, conceal, store, barter, sell, or
dispose of any stolen firearm or stolen ammunition, or pledge or accept as security
for a loan any stolen firearm or stolen ammunition, moving as or which is a
part of or which constitutes interstate or foreign commerce, knowing or having
reasonable cause to believe the same to have been stolen.

"(i) It shall be unlawful for any person knowingly to transport, ship, or receive,
in interstate or foreign commerce, any firearm the importer's or manufacturers
serial number of which has been removed, obliterated, or altered.

"(j) It shall be unlawful for any person knowingly to import or bring into the
United States or any possession thereof any firearm or ammunition, except as pro-
vided in subsection (d) of section 925 of this chapter; and it shall be unlawful for
any person knowingly to receive any firearm or ammunition which has been in-
ported or brought into the United States or any possession thereof in violation of
the provisions of this chapter.

"(k) It shall be unlawful for any licensed importer, licensed manufacturer, or
licensed dealer knowingly to make any false entry in, or to fail to make appropriate
entry in or to fail to properly maintain, any record which he is required to keel,
pursuant to section 923 of this chapter or regulations promulgated thereunder.

"§ 923. Licensing
"(a) No person shall engage in business as a firearms or ammunition importer,

manufacturer, or dealer until he has filed an application with, and received a license,
to do so from, the Secretary. The application shall be in such form and contain
such information as the Secretary shall by regulation prescribe. Each applicant
shall be required to pay a fee for obtaining such a license, a separate fee being
required for each place in which the applicant is to do business, as follows:

"(1) If a manufacturer-
"(A) of a destructive devices and/or ammunition a fee of $1,000 per year;
"(B) of firearms other than destructive devices a fee of $500 per year.

"(2) If an importer-
"(A) of destructive devices and/or ammunition a fee of $1,000 per year:
"(B) of firearms other than destructive devices a fee of $500 per year.

"(3) If a dealer-
"(A) in destructive devices and/or ammunition a fee of $1,000 per year;
"(B) who is a pawnbroker dealing in firearms other than destructive d'-

vices a fee of $250 per year;
"(C) who is not a dealer in destructive devices or a pawnbroker, a fee ,of

$10 per year; except that for the first renewal following the effective date {f
this chapter or for the first year he is engaged in business as a dealer stuch
dealer will pay a fee of $25.

"(b) Upon the filing of a proper application and payment of the prescribed fice,
the Secretary may issue to the applicant the appropriate license which, subjetI
to the provisions of this chapter and other applicable provisions of law, shall
entitle the licensee to transport, ship, and receive firearms and ammunition
covered by such license in interstate or foreign commerce during the period
stated in the license.

"(c) Any application submitted under subsections (a) and (b) of this section
shall be disapproved and the license denied and the fee returned to the applicant
if the Secretary, after notice and opportunity for hearing, finds that-

"(1) the applicant is under twenty-one years of age; or
"(2) the applicant (including, in the case of a corporation, partnership, or

association, any individual possessing directly or indirectly, the power io
direct or cause the direction of the management and policies of the corpora-
tion, partnership, or association) is prohibited from transporting, shippl)i.
or receiving firearms or ammunition in interstate or foreign commerce un(ler
the provisions of this chapter; or is, by reason of his business expericlnc',
financial standing, or trade connections, not likely to commence busine"s
operations during the term of the annual license applied for or to maintaini
operations in compliance with this chapter; or

"(3) the applicant has willfully violated any of the provisions of tlhi.
chapter or regulations issued thereunder; or

"(4) the applicant has willfully failed to disclose any material informl:ai"i'
required, or has made any false statement as to any material fact, in colli'"
tion with his application; or

"(5) the applicant does not have, or does not intend to have or to il,-l'
tain, in a State or possession, business premises for the conduct of the busi re ''
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"'(d) Each licensed importer, licensed manufacturer, and licensed dealer shall
maintain such records of importation, production, shipment, receipt, and sale or
thell disposition, of firearms and ammunition at such place, for such period and

inll slch form as the Secretary may by regulations prescribe. Such importers,
Inanufacturers, and dealers shall make such records available for inspection at all
reasonable times, and shall submit to the Secretary such reports and information
n-ih respect to such records and the contents thereof as he shall by regulations

r(scribhe. The Secretary or his delegate may enter during business hours the
iretises (including places of storage) of any firearms or ammunition importer,
iullfacturer, or dealer for the purpose of inspecting or examining any records

ir dociuments required to be kept by such importer or manufacturer or dealer
tllder the provisions of this chapter or regulations issued pursuant thereto, and

:rv firearms or ammunition kept or stored by such importer, manufacturer, or
(lialer at such premises. Upon the request of any State, or possession, or any
political subdivision thereof, the Secretary of the Treasury may make available
In such State, or possession, or any political subdivision thereof, any information
which lie may obtain by reason of the provisions of this chapter with respect to the
i,llntification of persons within such State, or possession, or political subdivision
hlllrcof, who have purchased or received firearms or ammunition, together with a

ulVrcription of such firearms or ammunition.
"(e) Licenses issued under the provisions of subsection (b) of this section shall

Ie kept posted and kept available for inspection on the business premises covered
lhv the license.

"(f) Licensed importers and licensed manufacturers shall identify, in such
:nniecr as the Secretary shall by regulations prescribe, each firearm imported or
imalfactllred by such importer or manufacturer.

' 924. Penalties
"(a) Whoever violates any provision of this chapter or any rule or regulation

ponullgated thereunder, or knowingly makes any false statement or representa-
lion with respect to the information required by the provisions of this chapter
in he kept in the records of a person liccnsed under this chapter, or in applying
f, anivy license or exemption or relief from disability tinder the provisions of this
h(a.pter, shall be fined not more than $5,000 or imprisoned not mole then five

,a:lrs, or both.
'(h) Whoever, with intent to commit therewith an offense punishable by

ii!lprisonment for a term exceeding one year, or with knowledge or reasonable
':lise to believe that an offense punishable by imprisonment for a term exceeding
,iii yelr is to be committed therewith, ships, transports, or receives a firearm in
i!lllrst:te or foreign commerce shall be fined not more than $10,000 or imprisoned
I:,l illore than ten years, or both.

"(e) Any firearm or ammunition involved in, or used or intended to be used
iM111. :l violation of the provisions of this chapter, or a rule or regulation promul-
c::i.d thereunder, or violation of any other criminal law of the United States,
-illli e subject to seizure and forfeiture and all provisions of the Internal Revenue

'dlle of 1954 relating to the seizure, forfeiture, and disposition of firearms, as
i-finl d in section 5848(1) of said Code, shall, so far as applicable, extend to
* izlures and forfeitures under the provisions of this chapter.

' 925. Exceptions: relief from disabilities
'(a) The provisions of this chapter shall not apply with respect to the trans-

]itortation, shipment, receipt, or importation of any firearm or ammunition
Ilmorted for, or sold or shipped to, or issued for the use of the United States or

:il department, or agency thereof; or any State or possession, or any department,
:.Illncy, or political subdivision thereof.

"(') A licensed importer, licensed manufacturer, or licensed dealer who is
iillicted for a crime punishable by imprisonment for a term exceeding one year,
li:iy, notwithstanding any other provisions of this chapter, continue operations

!'uzllant to his existing license (provided that prior to the expiration of the term
ef thle existing license timely application is made for a new license) during the
t'rumn of such indictment and until any conviction pursuant to the indictment
hilnmcss final.

'(c) A person who has been convicted of a crime punishable by imprisonment
a1 te rm exceeding one year (other than a crime involving the use of a firearm

r otiber weapon or a violation of this chapter or of the National Firearms Act)
V"}y make application to the Secretary for relief from the disabilities under this

'· !: lter incurred by reason of such conviction, and the Secretary may grant such
r liif if it is established to his satisfaction that the circumstances regarding the
"''uvittinn, and the a.pplicanlt's record and re nlutation. nre s , f it ........ 1.
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will not be likely to conduct his operations in an unlawful manner, and that the
granting of the relief would not be contrary to the public interest. A licensec
conducting operations under this chapter, who makes application for relief from
the disabilities incurred under this chapter by reason of such a conviction, shall
not be barred by such conviction from further operations under his license pending
final action on an application for relief filed pursuant to this section. Whenever
the Secretary grants relief to any person pursuant to this section, he shall promptlh
publish in the Federal Register notice of such action, together with the reasoi'
therefor.

"(d) The Secretary may authorize a firearm to be imported or brought into tile
United States or any possession thereof if the person importing or bringing in the
firearm establishes to the satisfaction of the Secretary that the firearm-

"(1) is being imported or brought in for scientific or research purposes, or
is for use in connection with competition or training pursuant to chapter 401
of title 10 of the United States Code; or

"(2) is an unserviceable firearm, other than a machine gun as defined by
5848(2) of the Internal Revenue Code of 1954 (not readily restorable to firing
condition), imported or brought in as a curio or mnuseum piece; or

"(3) is of a type that does not fall within the definition of a firearm ai
defined in section 5848(1) of the Internal Revenue Code of 1954 and is gel-
erally recognized as particularly suitable for or readily adaptable to sporting
purposes, and in the case of surplus military firearms is a rifle or shotgun;: or

"(4) was previously taken out of the United States or a possession by th,
person who is bringing in the firearm.

Provided, That the Secretary may permit the conditional importation or bringing
in of a firearm for examination and testing in connection with the making of :
determination as to whether the importation or bringing in of such firearnm will
be allowed under this subsection.

'"§926 Rules and regulations
"The Secretary may prescribe such rules and regulations as he deems reason-

ably necessary to carry out the provisions of this chapter. The Secretary shall
give reasonable public notice, and afford to interested parties opportunity for
hearing, prior to prescribing such rules and regulations.

"§ 927. Effect on State law
"No provision of this chapter shall be construed as indicating an intent o,

the part of the Congress to occupy the field in which such provision operates ti-
the exclusion of the law of any State or possession on the same subject mat:t,.
unless there is a direct and positive conflict between such provision and the law
of the State or possession so that the two cannot be reconciled or consistertly
stand together.

"§ 928. Separability
"If any provision of this chapter or the application thereof to any person ,r1'

circumstance is held invalid, the remainder of the chapter and the applicatiolln of
such provision to other persons not similarly situated or to other circumstanci'-
shall not be affected thereby."

SEC. 903. The administration and enforcement of the amendment made by
this Title shall be vested in the Secretary of the Treasury.

SEC. 904. Nothing in this Title or amendment made thereby shall be cil-
strued as modifying or affecting anyprovision of-

(a) the National Firearms Act (chapter 53 of the Internal Reverel
Code of 1954); or

(b) section 414 of the Mutual Security Act of 1954 (22 U.S.C. 1934),:
amended, relating to munitions control; or .

(c) section 1715 of title 18, United States Code, relating to notilalil
firearms.

SEC. 905. The table of contents to "PART .- CaIMESs" of title 18, United St:it'
Code, is amended by inserting after
"43. False personaatn - ..-.........--.--.----------------------------------
a new chapter reference as follows:
"44. Firearlms.-- ..-.........-..----------------------------------------

SEC. 906. The Federal Firearms Act (52 Stat. 1250; 15 U.S.C. 901-910),a
amended, is repealed. .

SEC. 907. The amendments made by this Title shall become effectiv Oc
hundred and eighty days after the date of its enactment; except that repeal of t'
Federal Firearms Act shall not in itself terminate any valid license issh.etl pi',r
somant to that Act and any such license shall he denmed vanlid until it shl XI'.
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:c(,ording to its termns unless it be sooner revoked or terminated lmrsualnt to
:illicble provisions of law.

TITLE V--GENEIBAL PROVISIONS

s1:1,. 1001. If the provisions of amy part of this Act or any amendments made
Icreh,y or the application thereof to any person or circumstances be held invalid,
hI provisions of the other par.ts and their applicatioln to other persons or cir-

,istallnccs shall not be affected thereby.
:\Amend the title so as to read:
A\ bill to assist State and local governments in reducing the incidence of crime

,, iincrease the effectiveness, fairnesA, and coordination of law enforcement at
:ill levels of government, and for other purposes.

PURPOSE OF AMENDMENT

'I'lie bill, as amended, is tlivided into five titles : Title I, Law Enforce-
ment Assistance; Title II, Admissibility of Confessions, Reviewability
l.' .\ndmission in EIvidence of Confessions in State Cases, Admissibility

ill Evidence of Eyewitness Testimony, and Procedures in Obtaining
W'its of I-Habeas Corpus; Title 111, Wiretapping and Electronic Sur-
veilliance; Title IV, State Fireatrms Control Assistance; and Title V.
(General Provisions.

Title I, Law Enforcement Assistance, authorizes the establishment
of a three-mem'ber Law Enforcement Assistance Administration
wilt in the Department of Jusi ice under the general authority of the
Aitorney General to adniinister grant, p1rograrms to States and units
(i local government to strengtlien and improve law enforcement.
'Ilese programs will consist of planning grants of up to 80 percent and
iction grants of up to 60 percent. with grants of up to 75 percent to

combat organized crime and to ptrevent and control riots and other
,hilN disorders. In addition, grants of utip to 100 percent are authorized
fll research, education, ,training, and demonstration projects. The
l'ederal Bureau of Investigation is authorized to establish and con-
ildr; training programs at the Federal Bureau of Investigation Na-
I im.l1 Academy at Quant ico, Va., and, at the request of any State or
l]~' government, provide traininon assistance for law enforcement
i,'csonnel. This provision is directed toward the expansion and npgradl-
itiz of the law enforcement training program that is already in prog-
r}se under the auspices of the Federal Bureau of Investigation.

'itle II adds three new sections to chapter 223, title 18, United
ilates Code, which relate to (a) the admissibility into evidence of
ilihtary confessions in criminal prosecutions in Federal courts, (b)

reviewability by Federal courts of State court rulings admitting con-
f,'.sions found to be vohluntary, and (c) the admissibility into evidence
'y, qvewitness testimony. This title also adds a new section to chapter
I::L title 28, United States Code, designed to relieve our overburdened
l"leral courts from the growing practice of convicted persons using
;ie ha:bens corpus procedures as a substitute for direct appeal.

l'ile III prohibits all wiretapping and electronic surveillance by
l'ri'<,s other than duly authorized law enforcement officials engaged
ii lie investigation of specified types of major crimes after obtaining a
"',it, order, with exceptions provided for interceptions by employees
i0f ,onalnunicattions facilities whose normal course of employment

f"illId make necessary such interception, personnel of the Federal
(i"ltiniceations Commission in the normal course of employment, and
. 'ei'unetllnt agents to se.cure information under the powers of the
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President to protect the Nation against actual or potential attack, o1to otherwise protect the national security. This proposed legislatioIconforms to the constitutional standards set out in Ber'ger v. New Yo,1 1:(388 U.S. 41 (1967)), and Kiatz v. United States (389 U.S. 347

The principal purposes of title IV are to aid in making it possibl!to keep firearns out of the hands of those not legally entitled I,,possess them because of age, criminal background, or incompetency.and to assist law enforcement authorities in the States and their sufidivisions in combating the increasing prevalence of crime in the Unite 1IStates.
The ready availability; that is, ease with which any person cu;anonymously acquire firearms (including criminals, juveniles withlloithe knowledge or consent of their parents or guardians, narcotic ad-diets, mental defectives, armed groups who would supplant duly coli-stituted public authorities, and others whose possession of firearms issimilarly contrary to the public interest) is a matter of serious national Iconcern.
The existing Federal controls over interstate and foreign commelre

in firearms are not sufficient to enable the States to effectively copewith the firearms traffic within their own borders through the exerciseof their police power. Only through adequate Federal control ovelyinterstate and foreign commerce in firearms, and over all persons
engaging in the business of importing, manufacturing, or dealing illfirearms, can this problem be dealt with, and effective State and loc alregulation of the firearms traffic be made possible.

It is not the purpose of the title to place any undue or unnecessarl
restrictions or burdens on responsible, law-abiding citizens with resp(,Ito the acquisition, possession, transportation, or use of firearms appl.o-priate to the purpose of hunting, trapshooting, target shooting, pel'-sonal protection, or any other lawful activity. The title is not intendedto discourage or eliminate the private ownership of such firearms I,vlaw-abiding citizens for lawful purposes. or to provide for the imposi-tion, by regulations, of any procedures or requirements other tlllllthose reasonably necessary to Implement an'd effectuate the provisionlof the title.

Title V contains the customary legislative separability clause.
The title of the act has been changed to read: "A bill to assist Stat'

and local governments in reducing the incidence of crime, to increan(the effectiveness, fairness, and coordination of law enforcement at alllevels of government, and for other purposes," and the citation of tleact has been changed from the "Safe Streets and Crime Control A fof 1967," to the "Omnibus Crime Control and Safe Streets Act ,,f1967," to more nearly reflect the purpose of the bill as amended hothe committee.
A total of $100,111.000 is authorized to be appropriated to fund ti'h

grant program of title I, Law Enforcement Assistance, for the fise;%lyears ending June 30, 1968, and June 30, 1969, $300 million for tiltfiscal year ending June 30, 1970, and for succeeding fiscal years sle l.sums as the Congress might authorize.

IAJOR CHANGES MADE BY THE AMENDMENT TO THE
BILL AS INTRODUCED

I'lhe major changes made by the amendment to the bill as introduced
intludce the creation of a three-member, nonpartisan, Law Enforce-

eollat Assistance Administration to supervise and administer, under
t lieg eneral authority of the A ttorney General, the grant provisions of

"ihe bill; provision for grants to combat organized crime; provision for.graits to Iprevent and control riots; authorization for the FBI toitstablish and conduct training programs at the FBI National Academy
at Q0nantico, Va., and, at the request of State and local governments,
to assist in training law enforcement personnel; establislunent of a Na-ilreial Institute of Law Enforcement 'and Criminal Justice under the
zeitelal authority of the three-member Administration for the pur-
1,)se of encouraging research and development to improve and

ell cngthen law enforcement; an academic educational assistance pro-
n.ani for police or correctional personnel comprised of loan and tui-ionl assistance to improve and strengthen law enforcement; an in-

cirease of $50,111,000 in the authorization over the original bill fora total authorization of $100,111,000 for fiscal 1968 and 1969, to pro-
-i(le for the above-mentioned additions, and $300 million for fiscal

1!,70; the addition of title II relating to voluntary confessions, eye-witniess testimony and habeas corpus proceedings; the addition of title
I lI relating to the prohibiting, with the exceptions noted, of all wire-t:lni)ping and electronic surveillance by persons other than duly author-
izedl law enforcement officials engaged in the investigation of specific
tyles of major crimes after obtaining a court order; the addition oftitle IV relating to State firearms control assistance; and the citation
nf the bill changed from the "Safe Streets and Crime Control Act of1i'7" to the "Omnibus Crime Control and Safe Streets Act of 1967".

'The "Findings and Declarations of Purpose" have been restated
-' :tq to emphasize the Congress' concern over the startling increaseti tlhe crime rate and the threat which this 'poses to the peace, security
;Il i general welfare of the Nation and its citizens.

STATEMENT

TITrLE I-LAw- ENFORCEDIENT ASSrSTAmNCE

in his special message on the Crime Commission report, on Febru-
Iry (;, 1967, the President called for enactment of legislation in the;:,r;i of Federal -assistance for the control of crime. On February 8,

1l.?i, Senator McClellan, by request., and others, introduced S. 917,i, I}i, represented the administration's proposals. In his special mes-
-;'rt, the President said:

Substantially greater resources must 'be devoted to improv-
illmu the entire crnmiinal justice system. The Federal Govern-Iment must not andl wrill not try to dominate the system. It
Could not if it tried. Our system of law enforcement is essen-
tfillly local; based upon local initiative, generated by local
ener'gies, and controlled by local officials. But the Federal
(overnment must help !to strengthen the system, and to en-
courage the kind of innovations needed to respond to the prob-

29



3C.

lem of crime in America. I recommended that the Congress
enact the Safe Streets and Crime Control Act of 1967.

Title I of S. 917, as amended declares it to be the policy of the
Congress to assist State and local governments in strengthening an(limproving law enforcement at every level by national assistance. it
is the purpose of this legislation to (1) encourage States and units
of general local government to prepare and adopt, comprehensive
plans to increase their effectiveness in dealing with local problems
of law enforcement; (2) authorize grants to States and units of local
government in order to improve and strengthen law enforcement;
(3) encourage research and development directed toward the improve-
mnent and strengthening of law enforcement and the development of
new methods for the prevention and reduction of crime and the de-
tection and apprehension of criminals;. (4) the control and eradica-
tion of organized crime; and (5) the prevention and control of riots.

Title I was in response to the recommendations resulting fromn
the study made by the President's Commission on Law Enforcement
and the Administration of Justice. This was the most comprehensive
study of crime in the history of our country. The President's Crime
Commission's report represents a landmark in crime research and te
study of law enforcement needs. The work of the Commission covered
a period of some 18 months. The chairman of the 19-member Comn-
mission was Unldersecretary of State Nicholas deB. Katzenbach. The
Commission published a comprehensive report entitled "The Chal-
lenge of Crime in a Free Society" (1967), and nine task force re-
ports, dealing with such subjects as police, organized crime, andl
corrections. The major report emphasized the critical need for the Fedl-
eral Government to begin immediately a financial and technological
assistance prorgam to assist State and local governments in coll-
bating the rising incidence of crime. The Commission's report states:

* * although day-by-day criminal administration is pri-
marily a State and local responsibility, the Federal Govern-
ment's contribution to the national effort 'against crime is
crucial.

The President said, in his 1966 message on national strategy
against crime:

Crime-the fact of crime and the fear of crime-marks
the life of every American. We know its unrelenting pace:
A forcible rape every 26 minutes; a robbery every 5 minutes;
an aggravated assault every 3 minutes; a car theft every min-
ute; a burglary every 28 seconds. We know its cost in dollars-
some $27 billion annually. We know the still more wide-
spread cost it exacts from millions in fear; fear that can turn
us into a nation of captives imprisoned nightly behind chained
doors, double locks, barred windows; fear that can make us
afraid to walk city streets by night or public parks by day.

In 1967, in a special message to the Congress on the National Criil'
Commission report, the President stated:

Lawlessness is like a plague. Its costs, whether economic,
physical, or psychological, are spread through every alley and
every street in every neighborhood. It creates a climate in

which people makes choices, not out of confidence, but out of
fear.

Recently, a survey made in high-crime areas of two of our
our largest cities found that-

Forty-three percent of those interviewed stayed off the
streets at night.

Thirty-five percent did not speak to strangers.
Twenty-one percent used only cabs and cars at night.
Twenty percent would like to move to another neighbor-

hlood.
All because of their crime.
* * * For them, and for all of us, crime-and the fear of

c.lime-has become a public malady. Its extent may be sub-
ject for debate but its existence is certain. So is our duty to
seek its cure with every means at our command.

I'lie P'resident's Commission on Law Enforcement and Administra-
Hi,l of .ust ice stated in its report, "The Challenge of Crinme in a Free
.rcS ieyl," of February 1967:

One-third of a relpresentati -e sample of all Americans sav it
is unsafe to walk alone at, night in their neighlborhoo'ds.
Slightly more thlan one-third say they keep firearms in the
hlouse for protection against crilinalls. Twenty-eight per-
cellt say tlhey keep nwatchdogs for tle same reason.

.\Aeordilng to the FBI's uniform crime report of June 1967, the
',mllli'ry experienced, dulrin the first 3 months of 1967, an increase
ill clilme of 20 percent over thle sale period in 1966. The Director of
,he Flederal Bureau of Investi.gationl. Ml\r. J. Edg:lr Hoover, cautionedliat. the 20-percent rise in serious crime in the United States for this
::1n(ntlh perild was the sharlpest recorded since 1958. Mloreover, since
1!,;0, there has been an increase in crime of 62 percent while the
!')p'uilation of the Nation has increased by only 9 percent. Each crime:legoly had a substantial rise with murder up 2:3 percent, forcible
,'lle ul ) 8 pelcent, robbery up 32 percent, aggravated assault.up 15
I'i(eli, burglary up 21 percent, and auto theft up 20 pelrcent.

t\or'ney General Ramseyv Clark testified before the subcommittee
11 -\;a(1ich 7, 1967, that-

' * crime will not w'ait while we seek to eliminate its
rladerlving causes. These are immense and stubborn forces
I ervadling our environment, measuring our character and
letermining the quality of our lives. Through lono-range
e'l'ort we can conquer poverty, ignorance, disease, discrimina-
tio, social tensions and despair, family breakdown, the de-
hiniuanization of mass culture, injustice. To do these things
is our firnl commitment. Butn. while we strive to uproot the
'aIllses of crime, we must secure the public safety (hearings,
I1 147).'

('line is a national catastrophe. Its elimination and control must"' lilected from the local level as law enforcement in the United States
" a tI(laitionally been a local responsibility. The present threat of

I'arenthetical page references to hearings are the heariins before the Special Snb-'i)ittPe on Criminal Laws and Procedures of the Committee on the Judiciary, U.S."' Crtlollnr g Crime 'i'lroughi More Effective Law F:nforcemenit." 90l Cong., firstl~~~~~~~~~~~~s~~~~~~~~~~~7~ is
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lawlessness idictates, however, that national assistance is needed to
strengthen and improve the law enforcement effort by the States and
units of, local government.

Under the bill, planning grants and.action grants may be made di-
rectly to States and units of local government, .or combinations
thereof, having populations of not less than 50,000 persons.

Although the 50,000 population cutoff will avoid any possibility that
the bill will stimulate further decentralization of law enforcement, the
cutoff is not intended to be a bar to participation in the new grant pro-
gram by smaller jurisdictions. The bill encourages a city, town, or
county that does not by itself have the requisite population to formu-
late a joint plan or, implement an action program with one or more
nearby jurisdictions. The bill specifically .authorizes the administra-
tion to make planning grants and action grants to combinations of
local jurisdictions, and te bill's definition of combination makes clear
that a combination may exist solely for the purpose of preparing or
implementing a law enforcement plan.

In addition, a local jurisdiction with a population of less than 50,000
persons will be eligible for Federal assistance through grants made to
the State in which the jurisdiction is located by way of a comprehen-
sive statewide plan. In effect, therefore, S. 917 as reported reflects a
broad grant approach with sufficient flexibility to meet the law enforce-
ment needs of the States and individual units of general local govern-
ment and combinations thereof.

Equally important, S. 917 provides an express opportunity for the
chief executive of the State or the appropriate State law enforcement
agency to review and comment upon any application for a planning
grant or an action grant made by a unit of local government in the
State. Thus, no grant can be made by the administration to a local
government until the chief executive has been given the opportunity
to comment upon the grant application plan.

In addition, S. 917 specifically directs the administration to encour-
age plans which encompass entire metropolitan areas and which take
into account all other relevant law enforcement plans and systems. In
this manner, S. 917 should promote the adoption and implementation
of law enforcement plans that cut across artificial geographic and
political boundaries.

The Crime Commission concluded in its studies that an obligation
rests upon the Federal Government to assist local governments i ill-
proving their programs of law enforcement. Federal assistance directed
toward this objective is encompassed in title I of the amended bill. In
testimony before the subcommittee, the Attorney General described
the objectives of this legislation and noted that this can triple the rate
of increase in resources devoted to law enforcement purposes.

The authorization for the planning, law enforcement purposes.
training, education, demonstration, and research purposes is $10(I.-
111,000 for the fiscal years ending June 30, 1968, and June 30, 1960.
including $15 million each for grants to combat organized crime andl
to prevent and control riots and other violent civil disorders-up. to
$10 million for police and correctional personnel academic educationl
and $5,111,000 for expanding the Federal Bureau of Investigation'~
training assistance to State and local police officers. There is author-
ized to be appropriated for the fiscal year ending June 30, 1970, $30()'
million for the strengthening and improving of law enforcemncli

T'the -ttorney General testified that the Federal colntlribltion to law
elorllcemenlt needs w-ill explerience a stubstantial increase in fututire
e:ts. HI-e stated that by the second year this grant plroram is in

;,i,) ration $300 million wr-ill be needed. If enacted, this legislation, the
.\ttorlle (General thouglht, I)prolbl)y woulcl require that the Federal
;m,\T'erlllnellts aunllral conltribltitol be increased eventually to around

,1 illion.
'I'hle main objectives of this title have been endorsed by-

The Amnerican Civ-il Liberties Union
The Americans for I)elnocratic Action.
The International Akssociation of Chiefs of Police.
The National Associat ion of Attorneys General.
The National Association of Counties.
Tile National Council on (Crime.
The National Council onl Crime and I)elinlquency.
Tile National Governors Conference.
The National Leagiue of Cities.
Tlle National Sheriffs Association.
Thle U.S. Conference of Mayvors.

'lle grant programs authorized by this title lhase grown out of a
lhi,, adll arduous study andl analysis of the crilne conditions in the
Nation. l nder the Law Enforcemient Assistance Act of 1965, pilot
lrojects related to crimle control were launched for a 83-year period
he,ginring in 1966. To date. somne $19 million in direct financial assist-
:Irei for the support of soine 30 projects involving police, courts,
,'llections, and the overall adnllinistrttion of latw' enforcement has
1,(ii nlmade. These project s lI\-ve encompassed training, education, re-
S'll''li, and demonstration.

ILrgislation to strengthen llnd improve law enforcement throughout
Il(t Nation must come to grips with the problems of organized crime.
1,;Ilt C, Law Enforcement Assistance, carries provisions which em-
,lnal;. te amendment to S. 917, introduced by Senator Hruska on June
' ! t7 1, which relates to the prevention and control of orgallnized
,'.x'ille.

'lh( President's Crime Connllission report succinctly states:
Organized crinme is a society that seeks to operate outsidle

the control of the Anlericaun people and their Governoment.
It. involves thousands of criminals, working within structiu res
Is coml)lex as those of any large corporation, subject to laws

more rigidly enforce thanl those of legitimate goverlnments.
Its actions are not impulsive but rather tile result of inltricate
conspiracies, carried on over many years and aimed at gain-
ing control over whole fields of activity in order to aimass
lhuge profits.

The core of organized crime activity is the supplyinll of
illegal goods and services-ganlbling, loan sharlking, nar-
ol ics, and other forms of vice-to countless numbers of citi-

zien customers. But organized crime is also extensively and
I(eply involved in legitimate business and in labor unions.
Il lcc it employs illegitimate mnethods-monopolization. ter-
rolism. extortion, tax evasion-to drive out or control lawful
O\%wnership and leadership and to exact illeg'al profits from
ille p'ublic . And to carry on its many activities seculre flron

!;:' 1:'1:--8R- --:.
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governmental interference, organized crime corrupts public
officials.

The impact of organized crimes' activities is said, in the Crime Com-
mission report, to be in its-

* * * accumulation of money, not the individual transac-
tions by which the money is accumulated. Millions of quarters
in thousands of jukeboxes can provide both a strong motive
for murder and the means to commit murder with impunity.
Organized crime exists by virtue of the power it purchases
with its money. The millions of dollars it can invest in nar-
cortics or use for payoff money gives it power over the lives
of thousands of people and over the quality of life in whole
neighborhoods. The millions of dollars it can throw into the
legitimate economic system gives it power to manipulate the
price of shares on the stock market, to raise or lower the price
of retail merchandise, to determine whether entire industries
are union or nonunion, to make it easier or harder for busi-
nessmen to continue in business. The purpose of organized
crime is not competition with visible legal government but
nullification of it.

The Crime Commission recommends, among other things:
(1)Every attorney general in States where organized crime

exists should form in his office a unit of attorneys and investiga-
tors to gather information and 'assist in prosecution regarding this
criminal activity.

(2) Police departments in every major city should have a spe-
cial intelligence unit solely to ferret out organized criminal n'-
tivity and to collect information regarding the possible entry of
criminal cartels into the area's criminal operations.

(3) The prosecutor's office in every major city should have sufli-
cient manpower assigned full time to organized crime cases.

(4) The Department of Justice should give financial assistance
to encourage the development of efficient systems for regional in-
telligence gathering, collection, and dissemination. By financial
assistance and provisions of security clearance the Departmenlt
should also sponsor and encourage research by the many relevant
disciplines regarding the nature, development, activities, and ol-
ganization of these special criminal groups.

It is to these ends that an authorization of up to $15 million for col-
trol of organized crime is directed by providing grants of up to 75 per-
cent of the cost of the establishment of State organized crime preven-
tion councils, the recruiting and training of special personnel, and tll
development and dissemination of information relating to the control
of organized crime. According to the sponsor of this provision, somen
15 States are directly involved with the threat of organized crime.

Law enforcement encompasses the prevention and control of riots.
Legislation to strengthen and improve law enforcement at every level
of our national life would be incomplete without specific provisions to
prevent and control riots. Grants to assist in the prevention and con-
trol of riots embrace the provisions of an amendment to S. 917 intro-
duced by Senator Hart on August 27, 1967.

The President's Crime Commission report, in referring to this sub-
jert, stated:

The size of the threat to the community that riots offer
cannot be reckoned as merely the sum of the individual acts
of murder, assault, arson, theft, and vandalism that occur
during them. * * * Riots are a mass repudiation of the stand-
ards of conduct citizens must adhere to if society is to remain
not only safe, but civilized and free.

'Ile ghetto riots of 1964, 1965, 1966, 1967, and 1968 represent crime
in its most aggravated form. In the 1965 riot in the Watts section of Los
.\ngeles alone, 34 persons were killed, 930 injured, and 3,332 arrested.
Atn estim.ated $40 million in property was destroyed and some 600
Ilildliings were damnagedl. In Newark, N.J., riots last year, two police-
Well land 23 civilians were killed and 725 persons were injured.
'Illlotluh 250 cases of arson, coupled with numerous instances of loot-
ilig and vandalism, there was an estimated $10,251,000 loss in property
dillages; 1,462 persons were arrested.

l)etloit, Mic ., also experienced a catastrophic riot last year in
hlli(l four policemen and 39 civilians were killed and 324 persons

\al.t illjured. Some estimated $1.44 million loss in property damage
w\\ illutrred and 7,231 persons were arrested. In 1967, there were some
-if instalces of criminal disorders and riots, of whllich the above-cited
.:lllples are illustrative of the devastation resulting therefrom.

.\Al early estimate of the damage, destruction, injuries, and deaths
r,~lilt illg from the April 1968 riots in the District of Columbia shows:
lI excess of $13.3 million in property loss. Deaths, 7 to 10. Arrests,
i;.s_;. Total injured, 1,120-52 policemen, 19 firemen, 10 military per-

illl1, Inllld 1,049 civilians. Approximately 14,000 troops were de-
'l,!td ( in the city. The total number of fires, 919.

I:ihts, regardless of the underlying causes, are war-to which the
-i'( lil Arnmy troops sent into Detroit, can testify. Local law enforce-
ilioits oflicers are not equipped nor trained to meet this new criminal

'l',hlre is authorized $15 million to States and units of local govern-
mint to meet this new threat to the peace and internal security of our
:,t ill by providing grants of up to 75 percent of the cost of projects

I igrallns designed to prevent or control riots.
I'nlt D of title I makes provisions for training, education, research,

1(l development for the purpose of strengthening and improving law
il ! 01 rcolnent.

''lere is established, within the Department of Justice, a National
hl-titite of Law Enforcement and Criminal Justice under the general
:IIllority of the three-member Administration for the purpose of
It" ,oll'raging research and development to improve and strengthen law

f" orolellment.
Silice 1965, the Department of Justice has been engaged in a modest

'IT:tilt program, geared to improve and upgrade our law enforcement
-ytoln. Under the Law Enforcement Assistance Act of 1965, the
lial'tll'lnent has made grants totaling approximately $19 million to
P'lelPOt more than 330 research and pilot projects in law enforcement.
I "'t' projects have laid a foundation for the research programs to
'i ',illsored by the National Institute of Law Enforcement and

'I ainal Justice.
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The Institute, which is authorized to establish a central research
facility to create and develop comprehensive programs to carry out
the programs described in this section, would be modeled along the
lines of the National Institutes of Health and the National Academy
of Sciences.

Grants of up to 100 percent may be authorized for the purposes of
research, demonstration, or special projects. Part D also authorizes the
Director of the Federal Bureau of Investigation to establish and con-
duct training programs at the National FBI Academy, and, at the
request of State or local governmental units, to assist in the training
of State or local law enforcement personnel. For the purposes of palrt
D the sum of $20,111,000 is authorized, with $5,111,000 authorized to
be appropriated to the FBI for the exercise of its functions under th is
part. During the 1967 fiscal year, the FBI, at the request of State.
county, and local law enforcement authorities assisted in a total of
6,045 police training schools throughout the Nation. Approximately
178.000 law enforcement officers attended these schools.

Training instructors and personnel are a crucial factor in strengthen-
ing and improving law enforcement capability. Often the local agen-
cies are incapable of meeting this need. The FBI has traditionally
supplied assistance to State and local police efforts in training. Througli
this legislation, the FBI will be able to expand their instructional
facilities and thus be prepared to render broader assistance to St:ate
and local government.

As a first step toward raising the status of the police, and improving
the quality of law enforcement, higher educational standards for p-ol if'
should be established. Today most police do not have a college educa-
tion. A 1961 study of 300 police departments showed that less than 1
percent required any college training'; and a 1964 survey of 6,200 offi-
cers across the Nation revealed that only 30 percent had taken one or
more college courses, and just 7 percent had a college degree.

The President's Commission on Law Enforcement recognized tlha
the education and training needed for effective police work can best bi,
acquired through college work. For this reason, it recommended thal
our goal be 2 years of college for officers and that a bachelor's deglre
be set as the standard for all major administrative and superviso)ry
personnel.

The amended bill takes a long stride toward that goal. Authoriz;l-
tion is made of up to $10 million for educational assistance to polic'
and correctional personnel. Tliis will provide an opportunity for
policemen and.correctional personnel throughout the Nation to illl-
prove their knowledge and skills, and should lead to greater publi,'
awareness of the policeman's task and increased respect for him alni
his job.

The bill authorizes the Administration to establish a major progr:ill
of educational assistance to institutions of higher education in subjeci
related to law enforcement. The National Crime Commission recol'l-
mended that police departments should take immediate steps to esthle
lish minimum degree requirements for supervisory and executio"
positions, and that the ultimate aim of .police departments should 1,'
a baccalaureate degree for personnel with general law enforccnlm'"
powers.

'lihe committee bill authorizes two types of financial assistance:
Forgivable loans, not to exceed $1,800 per academic year, to

students in areas related to law enforcement in undergraduate or
graduate degree programs; and

Tuition fees, not exceedilng $200 per academic quarter or $300
per semester, for inservice law enforcement officers enrolled in
courses in such programs.

Coupled with the President's National Crime Commission studies,
tihe work of the Law Enforcement Assistance Act program has pro-
-iled valuable experience in formulating the provisions of title I.
.Sp)eaking for the objectives of this title, the Attorney General said
that they are-

* * * supported by the most comprehensive study of crime
ever undertaken in tlhis country. The National Crime Commnis-
siou has amassed an invaluable reservoir of fact, experience
and judgment. The theory of the act is buttressed by 18
months grant experience involving the expenditure of $10
million for research, demonstration, training, and education
ill law enforcemlent under tlhe Law Enforcement Assistance
Act of 1965.

Planned, studied, and tested, the Crime Control Act is
r eady (hearings, p. 149).

IIronle II.-ADMIrssI rILIr Y OF CONFEssIONS, REVIEWABILITY OF AD3IIS-
S.l)N IN EvID1NAT E, OF CONFESSIONS IN STATE CASES, ADMISSIBILITY IN
I'A l)EINCE OF EYEw\TI''NSS TESTIMIONY, AND PROCEDURES FOR OBTAIN-
xc: WmITS OF IlABEAS CORPus

Fed(leral aid to blhe States is not enough to successfully comibat the
Ilellarce of crime. Much more is necessary. No matter how much
icicey is spent for upgrading police departments, for modeli equip-
llllt, for research and other purposes encompassed in title I, crime
will nlot be effectively albated so long as criminals who have volun-

lnil\v confessed their crimes are released on mere technicalities. The
ur:ullctional right of the people to have their prosecuting attorneys

Ilht'ce( in evidence before juries the voluntary confessions and incrim-
l:tat ing statements made by defendants simply must be restored. It is

, p-rpo'se of title II to accomplishll this and other related objectives.
S.'ction t01, which includes S. 674, introduced by Senator McClellan

:d1 otllers, provides that a voluntary confession is admissible in evi-
lIleF in any Federal criminal prosecution. The section lists the factors
;l ( rtilcumnstances the trial judge is to consider in deciding whether
thu c(nfession is voluntary. The trial judge is required to instruct the
Il'v to gi\-e the confession such -weight as it feels it is entitled under
:',I Ile. clrcmnstances. lThe sectionl also assures that confessions made

hie tile suspect is un lel arrest shall not be inadmissible solely because
i hlcy in bring the defendant before a magistrate or commissioner,

il .provides that nothillng therein will bar from evidence a voluntary,
!".111:tleous, and umtsol icited confession. The term "confession" is

Mtiinell and includes self-incriminat ing statements.
hi(c section also includles a portion of S. 1194, introduced by Sena-

";' I\-i and( others, whllich denies jurisdiction to Federal courts to
!''.Ir-e State cases involving admissions and confessions admitted as
'"ilt;,lriy given n ilere the l igst conIt ( of tile 'State hI:as :I1firnml,
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It also contains an amendment offered by Senator Ervin which pro-
vides that eyewitness testimony is admissible in evidence in Federal
criminal prosecutions and limits the appellate jurisdiction of Federal
courts in State and Federal cases admitting this testimony into
evidence.

Section 702, an amendment offered by Senator Ervin, provides that
State court judgments regarding questions of law or fact shall be con-
elusive unless reversed by a court with jurisdiction to review by direct
appeal or certiorari, and defines the extent to which the Federal courts
can review certain State court decisions.

ADMISSIBILITY OF. AND REVIEWABILITY OF, ADSMISSION IN EVIDENCE oF

CONFESSIONS

Voluntary confessions have been admissible in evidence since the
early days of our Republic. These inculpatory statements have loll,
been recognized as strong and convincing evidence-often called tlie
best evidence of guilt. In Mallory v. United States, 354 U.S. 449 (19:57).
the U.S. Supreme Court declared inadmissible voluntary confessirnm
made during a period of unnecessary delay between the time of arrest
and. the time the suspect is taken before a committing magistrate. 'TlIh
case of Alston v. United States, 348 F. 2d 72 (D.C. Cir. 1965), is il-
dicative of the illogical and unrealistic court decisions resulting frlill
the application of the Mallory rule. The Honorable Alexander II,ll-
zoff, U.S. district judge for the District of Columbia, testified befol
the subcommittee as follows:

On the other hand, the District of Colmnibia circuit takes
an extreme position and practically holds that an arrested
person must be taken to a magistrate immediately, even in
the dead of night, subject to necessary time to make a record
of the arrest, fingerprinting the defendant, and similar
mechanical processes. This is illustrated by the case of
Alston v. United States, 121 U.S. App. D.C. 66, 348 F. 2d
72, in which the conviction of a self-confessed murderer
whose guilt was not in dispute, was reversed. The facts are
startling. The defendant was brought to police headquarters
at 5:30 a.m. He was questioned by the police for about
5 minutes and then immediately confessed on the advice of
his wife who had accompanied him with the police. It was
held by the court of appeals that the arresting officers should
have taken the defendant before a committing magistrate
immediately and that the questioning, even for 5 minutes,
was not permissible-the conviction was reversed. It is my
understanding that the indictment thereafter was dismissed
on the motion -of the U.S. attorney in view of the fact that
he felt that without the confession he did not have sufficient
evidence to convict (hearings, pp. 260-261).

The rigid, mechanical exclusion of an otherwise voluntary and coml:
petent confession is a very high price to pay for a "constable's blunder.

Enactment of subsections 3501 and 3502 of section 701 is needed to
offset the harmful effects of the Mallory case, Senator Alan Bil)le.
chairman of the Senate Committee on the District of Columblli
was especially critical and dismayed by the effect of that case on tlip
crime rate in Washington, D.C. Senator Bible explained that tl '
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decision in Mallory v. United States, 354 U.S. 449 (1957), was one
of several factors influencing the increased crime rate in Washing-
toa, D.C. Studies and statistics in the District of Columbia indicate
that serious crimes in the District have increased 72 percent in 16
vears. Since 1950, police clearance rates for the proportion of cases
~olved in the serious crime area declined from 481/2 to 26.3 percent.
IDespite the tremendous increase in crime in the District, the number
of felony convictions has decreased markedly. The 72 percent increase
in crime was accompanied by a 39 percent decrease in felony convic-
tions. The decline in felony convictions has been accompanied by an
increase in the number of guilty pleas to lesser offenses. From 1950
to 1960, these "compromise" pleas increased from 21 percent of the
defendants to 38 percent of the defendants. It is his view that the
Mallory decision contributed to these disturbing statistics. He con-
tinued:

These statistics clearly point out,; it seems to me, that some-
thing is drastically wrong with our system of criminal justice.
What is causing the drastic decline in felony prosecutions as
well as the growing increase in pleas of guilty to lesser of-
fenses may be, again repeating, conjectural, and depending
upon the person to whom you are talking, but in my opinion,
the Mallory decision and other rights granted to defendants
by the courts have contributed to it.

It seems to me we have become obsessed with uncovering
new rights and safeguards for the criminal to such a degree
that we have unbalanced the scales of justice, and find our-
selves in the unenviable position of losing control of the
crime and violence that are running rampant in our cities,
* * * I think it is significant to note that the President's

Commission on Crime in the District of Columbia, in its
report dated December 15, 1966, also supported a change in
postarrest procedures, in order to afford the police officers
the opportunity to question suspects. I am indeed gratified
that the Commission, in its long and conscientious study of
crime in the District, concluded that such a change is con-
sidered necessary (hearings, pp. 132-133).

.Tl(hlge Holtzoff was equally critical of JMallory and its harmful
,licets. He testified:

In my humble judgment, * * * (the Mallory rule) was
one of the contributing causes to the difficulty in enforcing
the criminal law and in the increasing rate of crime. Washing-
t(n has become a crime-ridden city. The grapevine of the
lnderworld travels fast, and members of the underworld,

wh bile not familiar with the intricacies of the law, know the
general tendencies, and the result is that they become bolder,
feeling that there will be some technicality or other which will
save them from punishment.

We get fewer pleas of guilty than we ever did before, be-
'lluse experienced and sophisticated criminals feel that, well,
hlley will take a chance. The chances are very great that

e'rentually, if they are found guilty, the conviction may be
reversed.
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Not only have we had a .dimiliution ,in. the.percentage of
pleas .of guilty, but trials take lo1nger, because instead of

';concentrating on thereil issue of.:the case-namely, did .the
defendant commit ,the crime, that is what we should be
trying. .wehave to try a.great many tangential -issues, such as
-dit ;the policeman take his.prisoner promptly enough to a
.magistrate. Should he have questioned him? Should he have

. searched him? And more. time is devoted ,to .these tangeat.ial
* issues thaln to the real issue.that.has to be tried.

h- e question,of guilt or innocence becomes relegated to .the
background, because in many of these instances guilt isn't
seriously in dispute. The only matters.that are.tried nowadays

.are these' side issues. And I must say that sometimes I feel,
when -I am: trying a criminal case, as though I am in a topsy-
turvy world-I am not trying the accused, I am trying the
policeman-did he break. any rule?

'n view of these considerations and in the interest of public
safety and law enforcement, legislation such as is embodied in
S.`Q674 is highly desirable and I hope th.at it will be enacted
(he4arings, p. 261).

Judge.Holtzqff sees no constitutional bar to congressional abrogation
of thei-Mallory rule. He told the subcommittee:

* * * This doctrine was predicated not on any constitu-
'tional principle, but merely is a procedural matter as a
sanctioi or a means .of enforcing rule 5 of the Federal Rules
of Criminal Procedure, which iequires an arrested person to
be brought before a committing magistrate without unneces-
sary delay. Since this rule is not based on any constitutional
principle, it can be changed by legislation (hearings, p. 260).

Attorney ,eneral Lynch of the State of California affirms the abo\ve
by stating:

COne portion of the bill would eliminate the rule of McNabb
v. United States; 318 U.S. 332 (1943), and Mallory v. United
States, 354 U.S. 449 (1957). These cases held that failure of
the police to observe the Federal statutes and rules requiring
that an arrested person be brought before a committing
magistrate without unnecessary delay bars the admission in
Federal prosecutions of any confession made after arrest and
before arraignment. Eradication of this rule seems to me long
overdue and badly needed. While perhaps some incentive
should be given Federal officers to obey the prompt-arraign-
ment statutes, the exclusion of confessions obtained in viola-
tion thereof is too high a price for society to pay for this type
of "constable's blunder." Since the MeNabb-Mallory rule
was formulated in the exercise of the Supreme Court's su-
pervisory powers over lower Federal courts, and has never
been considered a constitutional requisite, no constitutional
obstacle is imposed in the way of its legislative repeal
(hearings, p. 925).

Enactment of the provisions of subsections 3501 and 3502 w"olld
assign proper weight to the Mallory rule. Delay in bringing a susl)ect
before a committing magistrate would be a factor to consider in dete'-
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lilling the issue of voltultariness, but it would not be the sole criterion
i, be considered-operating to automatically exclude an otherwise
,onilpetent confession.

The case of Escobedo v. Illinois. 378 U.S. 478 (1964), set the stage
for another most disastrous blow to the cause of law enforcement in
this country.2 This case, along with others, formed the basis for the
decision in Aliravnda v. Arizona. 384 UJ.S. 436 (1966). Tn Airanda, the
Supreme Court held that an othlerwise voluntary confession made after
ihe suspect was taken into police custody could not be used in evidence
Inless a fourfold warning had been given prior to any questioning.
rho majority opinion in this respect reads:

Prior to any questioning, the person must be warned that
he has a right to remain silent, that any statement le does
make may be used as evidence against him, and that he has
a right to the presence of an attorney, either retained or
appointed. The defendant may waive effectuation of these
rights, provided the waiver is made voluntarily, knowingly,
and intelligently. If, however, he indicates in any manner
and at any stage of the process that he wishes to consult with
an attorney before speaking, there can be no questioning.
Likewise, if the individual is alone and indicates in any
manner that he does not wish to be interrogated, the police
may not question him. The mere fact that he may have
answered some questions or volunteered some statements
on his own does not deprive him of the right to refrain
from answering any further inquiries until he has consulted
with an attorney and thereafter consents to be questioned
(384 U.S. at 444).

After considering the testimony of many witnesses, and statements
n;Ild( letters of mainy other interested parties, the committee found

tllt, there is a need for legislation to offset the harmful effects of the
('olrt decisions mentioned above. These decisions have resulted in the
le'lease of criminals whose guilt is virtually beyond question. This has
Ihad a demoralizing effect on law-enforcemnent officials whose efforts
il, inlestigate crimes and interrogate suspects have been stymied by
tIo technical roadblocks thrown up by the Court. The general public

i Ilecomning frightened and angered by the many reports of depraved
,illtinals being released to roam the streets in search of other victims.
lot exanmple, the infamous Mallory was convicted on another rape
,Ilrage shortly after his first rape conviction was reversed by the
>l reltme Court.

'I'lTe Honorable John Stennis, a U.S. Senator from the State of
\llssissippi, stated in subcommittee hearings that recent Supren-e
(',,,t decisions dealing with interrogation procedures have demoral-
',1 policemen and threatened to lessen their effectiveness in com-

hI:t itt crime. He feels that a change from the approach of thile iranda
;ts. ais essential and significant in the fight against crime. The iliranda
' Ecobedo held that where "the investigation is no longer a general inquiry into an"t'reIl crime but has begun to focus on a particular suspect the suspect has been taken

:",'q police custody, the police carry out a process of interrogations that lends itself to
',ttig incriminating statements, the suspect has requested and been denied an oppor-'O to consult with his lawyer, and the police have not effectively warned him of his

';onh
te

lqconstitutional right to remain silent, the accused has been denied 'the assistance
'"tl'rle in violation of the sixth amendment to the Constitution as 'made obligatory

', t S1tes by the 14th amendment: (cit. omitted) and that no statement elicited by
1 ie during the interrogation tay I)e 1l)qcd against him at a criminal trial."
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rule goes to the very heart of the investigative process-custodial
interrogation. If Miranda is not challenged, its harmful effect will
gain momentum when the lower Federal courts begin expanding its
doctrine and result in many extended interpretations of the case.

The Honorable Alexander Holtzoff, U.S. district judge for the
District of Columbia, also discussed the harmful effects of Mirand,.
He said the case would result in reducing the use of voluntary con-
fessions in a very large percentage of cases. This hinders the quick and
efficient enforcement of the criminal law.

Quinn Tamm, executive director of the International Association of
Chiefs of Police, agreed that the Miranda case will materially reduce
the number of confessions from defendants.

Statistical evidence further indicates the harmful effects of the
Miranda decision. During the subcommittee hearings, Arlen Specter.
district attorney of the city of Philadelphia, revealed a study on the
effects of Miranda conducted by his office. The results indicated that
prior to the Escobedo case, 90 percent of the suspects would'mnake al
statement, often not incriminating on their face, but valuable iln
investigating the crime. After Escobedo, only 80 percent would give
statements. After the second circuit Russo case, only 68 percent of
suspects would give statements. Then came the Miranda case in June
1966. For a period after Miranda, out of 5,220 suspects arrested for
serious crimes, 3,095 refused to give a statement. This is a percentage
of only 41 percent who would give statements, a decrease of 49 percent
since Escobedo. These statistics are inclined to become more alarming
as more criminals become more familiar with Miranda.

Aaron Koota, district attorney for Kings County, N.Y., conducte d
a similar survey, indicating that prior to Miranda, approximately 1n
percent of the suspects involved in serious crimes refused to make
statements or confessions to police. After Miranda, 41 percent refused
to make statements or confessions. Specifically, between June and Scl)-
tember of 1966, Mr. Koota revealed that 130 of 316 suspects refused
to make any statement at all. In only 30 of these 130 cases did Mr.
Koota have sufficient evidence to prosecute apart from the confession.
Mr. Koota was unequivocal in stating that confessions are helpful in
securing convictions.

Charles E. Moylan, Jr., State's attorney for the city of Baltimore.
Md., reports more disturbing statistics. Mr. Moylan said:

* * * [W]e used to get * * * (confessions) in 20 to 25)
percent of our cases, and now we are getting * * * (them) in
2 percent of our cases. The confession as a law-enforcement
instrument has been virtually eliminated (hearings, p. 622).

Mr. Moylan noted that the Miranda case has encouraged criminfals.
discouraged the police, and disappointed the public that depends on
the courts for protection.

Frank S. Hogan, New York County district attorney, reported sim i-
lar findings. In the 6 months prior to the Miranda case, 49 percent of
the nonhomicide felony defendants in New York County made incri-li
inating statements. In the 6 months after this decision, only 15 percelt
of the defendants gave incriminating statements. Mr. Hogan charac-
terized it as being most harmful to efforts to convict criminals vlho
roam our streets and assault our citizens.

Sonie who defend the All'randa rule rely on a sulrvey conducted by
New\ York Juldge NaTtthan Sobel 3 to buttress their position. Judge
.<,lel concluded that confessions are not really vital to prosecution,
-ilce his survey indicates that confessions constitute part of tile evi-

,.ce in less than 10 percent of all indictments. 'The followingi portion
froii a letter by Miles F. McDonald, J.Tstice of the Suprenme Court of
IIe State of New York. layvs tihe Sohel! survey to rest. After stating
r h:l confessions are by far 'the most reliable cid(lenee in criminal cases,
. i;ti ice fMcDonalld writes:

After the (decision in '7c.7cedo ian(d M'iirTanda. any objec-
tio!ns (o flie conlfession, based upon either of these decisions,
were simnili.-v to be deterlmined in the colrse of * * * (prc-
trial hearing'). The district attorney of this county adopted
thle p iutice of.servinf the required notice upon the defendant
at tilhe time the case 'was assirned to a triall part-usually 2
weeks to a nlrlth in advance of the trial. All that was re-
q(iir(ed of the( defelldant was that lie serve a notice on the
district. attorney that lie desired a hearing with respect to the
issue of voblltariness of the alleged confession.

.Tudge Sobel, in th(l comltitation, used as the basis for his
estimates only the cases in which the district attorney served
:, notice that lle intended to use the confession at the time of
the trial. IHe failed to realize that prior to this time all of
thlese cases had at least two preliminary conferences before
tile court for the purpose of disposing of the case by a plea to
a: lesser degree of the crime. lMy experience during these plre-
trial discessions (I sit in a pretrial part a (great percentage
of the time) has been that approximately 40 percent of all
il(lictrnents filed result. in a disposition in the pretrial part.
IlFrom my experience in these parts, I have ascertained that at
least 7.5 to 80 percent of the cases disposed of in the pretrial
paits were cases in whlich there was a confession by the dc-
fe!ndant; and by far in the greatest percentage of the confes-
smio cases, tile defendalt was willingo to plead :to a lesser
(Iegrree. Thie ,greatestl; majority of the cases, in which confes-
siolls had been ol)tailled, werec disposeed of by a plea of guilty
hIefore the case rieacled the stage of being noticed for trial,
;tlld for that reasoll .hdtlge Sobel's figures have no validity
l(Prarding the inl)oltfanlce of the confessions, and he has

iniinlated a large number of cases in which the defendants
lI:d confessed and already pleaded guilty before the necessity
for tile service of the notice upon the defendant ever arose.

I pointed this out to Judge Sobel but as far as I have been
:le to ascertain lie has never rechecked his figures or con-

Meted any further survey, either to validate the existing
fi.rllles or to disprove my assertion with respect thereto.

In like manner, Mr. Tamm discounted another survey indicating
l;lt 1/;rlnda would llave no significant effect on law enforcement.
I'5 lef,

b
l, "The Exclusionary Rules in the Law of Confessions: A Legal Perspectlve-A

.r, tecat Perspctive," N.Y.L.J., November 1965, p. 1. See also, "The Confession Debate
'IIII Irving R. Kaufman, the New York Times Magazine, Oct. 2, 1966.
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Mir. Tamm had this to say about the survey (hearings, pp. 341-3.52)
prepared by E. J. Younger, district attorney of Los Angeles:

* * * If I recall it correctly, in trying to recall it to my
mind, I think that the district attorney stated that it was
not necessary for law-enforcement agencies to have confes-
sions, that their survey indicated that confessions were not
necessary in the prosecution of the cases, and my reaction to
this is very simple. This was made 3 weeks after the Miranda
decision. It is based on an extremely limited number of cases,
and I think it is premature.

I might mention that my association at the same time did
a survey of the major cities to find out just exactly what
effect the Miranda decision was having upon law enforce-
ment in this country, and our findings were so one-sided in
favor of the police that we decided not to publish it, because
we felt it was premature, and I don't think this is an objective
approach to the whole problem.

'We are now doing a survey somewhat nationwide in con-
junction with a university, as we are getting some amazing
answers again as to the effect that the Miranda decision has
had on law enforcement. But until we have finished, we are
not going to say. But we did do a survey that we completed
at the same time as the district attorney in Los Angeles, and
and I just think this was premature. I don't think the results
would have been conclusive, although as I say, there was a
great deal of discussion on cases being lost (hearings, pp.
340-341).

Mr. Younger himself recognizes certain limitations in his report andl
qualifies his findings with these forthright reservations:

However, I must state, as I did before, that we are not
prepared to say that these decisions have not impaired the
efficiency of law enforcement in areas which are at this
moment not subject to accurate measurement (hearings,
p. 341).

These decisions have not made it impossible for law en-
forcement to successfully protect lives and property, but,
presumably, have made it more difficult for the police to
ascertain the truth by curtailing their use of the important
investigative device of proper and reasonable interrogation
of suspects. These decisions can be harmful to law enforce-
ment in a way that cannot be measured-by preventing
a confession at the first confrontation between suspect and
policeman and depriving the officer of information necessary
to make an arrest. However, arrests in Los Angeles County
continue to increase at a consistent and predictable rate
(hearings, pp. 343-344). * * *

It should be noted that since neither of these two surveys
attempted a correlation with pre-Escobedo cases wherein
confessions or admissions were obtained, it cannot be de-
termined what effect these decisions are having upon the
police departments' efforts in solving crimes. We only

obtain those requests for complaints wherein the police
officers are satisfied that they have sufficient evidence to
establish the corpus and sufficient connecting evidence
regarding the particular suspect. We cannot tell from this
present survey how many cases we are not ever seeing
from the police agencies (hearings, p. 345).

A letter from H. R. Morton, chief of police of the city of Fresnlo,
('Clif., is typical of those letters received by the subcommittee explain-
ilr the plight of law enforcement officials. Chief Morton writes:

It appears to be well established that the Escobedo and
Miranda decisions have had a decidedly adverse effect upon
law enforcement. Exalmining the fact that law enforcement
officers are not thoroughly schooled in constitutional law,
may shed some light on the situation. Contributing to the
overall problem, however, is the difficulty with which lower
courts apply the Escobedo and Miranda principles. In many
instances they are arriving at decisions which are poles apart
under very similar circumstances.

The number of convictions and guilty pleas have declined
drastically since the pre-Escobedo days of 1963. This is in
spite of the fact that felony arrests have increased 75 percent
since 1963. Tile following table is included for reference:

CITY OF FRESNO, CALIF.

Felony arrests Convictionsor pleas Percent

1963 ...................-- ---..........-------------- 1,475 546 37
1964 ........- ........ .......... 1,635 539 32
1965 ................-..........-.....-. 1,539 379 24
1966 (+72 percent) ...........-.................... 2,042 461 22

Figures such as those shown make a travesty of the efforts
of dedicated law enforcement officers. In previous years and
throughll 1963, there had been a gradual -increase in the nmun-
h)er of felony arrests and the percentage of those arrests which
terminated in a conviction or plea of guilty. This trend, which
I attributed to better police methods. was drastically reversed
after Escobedo and the California decision in Dorado.

Fresno county court records show that the fiscal year
1965-66 experienced a new high in the number of felony
cases in which criminal informations were filed. In spite of
tihis new high, the percentage of guilty pleas as compared to
comlplaints filed, dropped to a new low. The .percentage drop
in guilty pleas amounts to 24 percent since the pre-Escobedo
:ll(d pre-Mliranda era. One of the most disturbing facts, how-

'er', is that for the first 6 m.onths after the 1966 .Miranda
derision, dismissals before trial are already higher than for
th, entire preceding year.

It may appear rather trite to reiterate that the Supreme
C'(llrt has contributed immeasurably to the above facts, but
I am compelled to do so. Advancements in training police per-
01on.el and the 7utilization of more science in crime detection
"r1thods are no doubt partial solutions to the moountinq crime
lt,7/, hut they certainly7 are not /ic corna?7ertr P tler. Thtr n....
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too many crimes in which no physical evidence of value may be
found and well-trained investigators are definitely thwarted
when they inust tell a suspect that he has a right to say nothing
to them.

I hope that the above comments may be of value to you and
wish you success in your attempt to remedy this situation.
Certainly, as the dissenting opinion in Miranda expressed,
no other country in the world has ever had such restrictions
nor are such restrictions founded on a constitutional basis
(hearings, pp. 695-696).

The committee is convinced from the mass of evidence heard by the
subcommittee, much of which is printed in the transcript of hearings,
that the rigid and inflexible requirements of the majority opinion inl
the Miranda case are unreasonable, unrealistic, and extremely harmnful
to law enforcement. Instance after instance are documented in the
transcript where the most vicious criminals have gone unpunished,
even though they had voluntarily confessed their guilt. The transcript
and subcommittee files contain testimony and statements from district
attorneys, police chiefs, and other law enforcement officers in cities an(l
towns all over the country, demonstrating beyond doubt the devas-
tating effect upon the rights of society of the Miranda decision. Thlel
unsoundness of the majority opinion was forcefully shown by the foul
dissenting justices, who also predicted the dire consequences of over-
ruling what theretofore had been the law of the land, confirmed ill
1896 in WVilsonv. U.S., 162 U.S. 613, and in 1912 in Powers v. U.S.. 2":
U.S.. 303, and in other more recent Supreme Court decisions.

The Supreme Court itself suggests that Congress is free to ensat
legislation in this field. The Court's invitation for Congress to act could
stem from a widespread notion that Congress is better able to cope with
the problem of confessions than is the Court. Senator Bible, in testilfy-
ing before the subcommittee, observed that experience has taught that
Court decisions are too inexact to deal with postarrest problems. 'he
Honorable J. Edward Lumbard, Chief Judge of the U.S. Court, of
Appeals for the Second Circuit agrees. He states:

In my opinion, it is most important that the Congress
should take some action in the important areas I have dis-
cussed. The legislative process permits a wide variety of views
to be screened and testimony can be taken from those who
know the facts and those who bear the responsibility for law
enforcement.

The legislative process is far better calculated to set stand-
ards and rules by statute than is the process of announcing
principles through court decision in particular cases where
the facts are limited. The legislative process is better adapted
to seeing the situation in all its aspects and establishing a
system and rules which can govern a multitude of different
cases.

Judges seldom have before them all those who are the best
informed regarding practical problems and the difficulties in
livin with any proposed change in the law. Judges usually
are iadvised only by the parties in the case; the parties want
to win the case and do not always care about general prin-
ciples of wider application.
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As I said before, it is because the Congress and the legis-
latures of the States have taken so little action in the field of

criminal justice that the courts have more and more chosen
to lay down rules which have the force of law until changed,
and which all too frequently come to us in the form of new
constitutional principles wl;ich then can be modified only by
constitutional amendment (hearings, p. 184).

MIr. Specter expresses a similar view. He pointed out that the sub-
colllmittee hearings make it possible for Congress to examine all the
ticets of human experience that must be taken into account in solving

tile problem of confessions. The courts, in considering only the limited
fLcts and issues of each particular case do not have the opportunity to
evX alttate all these factors. Passage of this bill with all of its legislative
history-the record of the subcommittee hearings and all of the under-
I!'ilng social policies bearing on this issue and taken into account by
('ollgress-will furnish an excellent record that will hopefully make an
il)mpression on some of the Supreme Court Justices.

hii commenting upon the Court's encouragement to the Congress to
leg islate in this area, Attorney General Thomas C. Lynch, of the State
4f California, wrote:

It seems to me that the Court has implicitly acknowledged
that Congress, with its vastly superior fact-gathering powers,
is in a much better position than the Court to formulate
standards most likely to result in a correct determination, in a
given case, of the issue of voluntariness of a confession. The
bill under consideration sets out factors bearing on the volun-
tariness of confessions. If findings of fact are made by
Congress that demonstrate the relevance and importance of
these factors, and their superiority over the rules laid down
in Miranda, it would seem that the Court would have little
choice but to defer to the expert judgment of Congress.
Accordingly, I consider the bill constitutional and am happy
to give it my full support (hearings, p. 925).

More than one of the witnesses expressed the opinion that subsections
8:l.01 and 3502 represent a sensible and workable approach to the prob-

rN', of confessions. Senator Stennis commented that the approach taken
ill the bill is fair and reasonable, as the admissibility of a confession

hoIold depend on its voluntariness. The judge and jury are in a much
Iltter position to determine the truthfulness of testimony regarding
tlhe confession than is an appellate court from a cold record. Senator

Iranllk J. Lausche points out that subsections 3501 and 3502 reflect the
historical rule governing admissibility of a confession.

One of the most damaging aspects of the Miranda decision is its

:t'l)l:Irent holding that, absent waiver, no suspect can be interrogated
i :all without the benefit of counsel. It is widely known that counsel
will advise the suspect to make no statement at all. The police are

'irtually hamstrung. This is much more serious than the barring from
ieidtence of a confession-the suspect may refuse to make any state-

o"'gt wchatever,
li earings before the subcommittee revealed further defects in the

}11 0ra da reasoning. Mr. Specter pointed out that the so-called third-

'zJ'ree methods deplored by the Supreme Court and cited as a basis
"' their opinion in Alira nda is not a correft ,* ....... I. -· I '
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goes on in police stations across the country. While there are isolated
cases of policem.sing coersive tactics, this is the exception rather than
the rule. Mr. Tandy agrees, stating that while these coersive practices
might have been approved 30 years ago, they have no place in modern
police techniques. The committee is convinced that the Court over-
reacted to defense claims that police brutality is widespread.

The severest and perhaps the most eloquent critics of the majority
opinion in Miranda were the four dissenting Justices, Justices Clark,
Harlan, Stewart, and White.

Justice Clark pointed but that under the majority opinion not only
the incriminating statement but the fruits thereof also would be ex-
eluded from the Jury trying the issue of the guilt or innocence of the
accused. For 'instance, 'if the statement led the police officers to the
weapon which injured or killed the victim of the crime, the weapon,
too, although demonstrating the truth of the statement, would have
to be excluded. Justice Clark states:

The Court further holds that failure to follow the new
procedures requires inexorably the exclusion of any state-
ment of the accused, as well as the fruits thereof. Such a
strict constitutional specific inserted at the nerve center of
crime detection may well kill the patient.

This decision was an abrupt departure from precedent extendingl
back at least to the earliest days of the Republic. Up to the time of
the rendition of this 5-to-4 opinion, the "totality of cricumstances"
'had been the test in our State and Federal courts in determining the
admissability of incriminating statements and evidence derived by
leads therefrom. Custodial interrogation had always been recognizedl
as "undoubtedly an essential tool in effective law enforcement''
(Haynes v. Washington, 373 U.S. 503, 515 (1963)).

Mr. Justice Clark said the majority was "in one full sweep changing
the traditional rules of custodial interrogation which this Court las
for so long recognized as a justifiable and proper tool in balancing
individual rights against the rights of society."

Justice IHarlan, joined by Justices Stewart and 'White, said:

I believed the decision of the Court represents poor consti-
tutional law and entails harmful consequences for the country
at large. How serious these consequences may prove to be only
time can tell. * * * To incorporate this notion into the Con-
stitution requires 'a strained reading of history and precedent.

Mr. Justice Harlan pointed out that the limitations imposed by tll,
majority "were rejected by necessary implication in case after case.
the right to warnings having been explicitly rebuffed in this Courtl
many years ago (Powers v. United States, 223 U.S. 303; Wilson v.
United States, 162 U.S. 013)."

Moreover, the dire effects upon law enforcement, which were de\vel-
oped by the subconmmittee hearings, as hereinbefore shown, wet'I
prophesied by the dissenting Justices. Justice Harlan said:

There can be little doubt that the Court's new code would
markedly decrease the number-' of conyictions. To warn the
suspect that he may remain silent and remind him that'his
confession may be used in court are minor 'obstructions. To
require also an express waiver by the suspect and an end to
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questioning whenever he demunrs must heavily handicap
questioning. And to suggest or provide counsel for the suspect
simply invites the end of interrogation. How much harm
this decision will inflict on law enforcement cannot fairly be
predicted with accuracy. * * * ve do know that some
crimes cannot be solved -without confessions, that ample
expert testimony attests to their importance in crime con-
trol, and that the Court is taking a real risk wvith society's
welfare in imposing its new regime on the country. Tlhe
social costs of crime are too great to call the new rules any-
thing but a hazardous experimentation.

Citing the oft-quoted language of Mr. Justice Cardozo--"J.ustice,
though due to the accused, is due to the accuser also. The concept of
fairness must not be straiined ntil it is narrowed to a filament. We
are to keep the balance true"--1\ . Justice I-arlan severely criticized
the majority ruling and pointed out "it wollld probably be shared by
fewv." Specifically, he said:

One is entitled to feel astonished that tahe Constitution call
be read to produce this result. * * * The resulting confes-
sion, and the responsible course of police practice they replre-
sent, are to be sacrificed to the Court's own fine-spun concep-
tion of fairness vwhich I seriously doubt is shared by many
thinking citizens in this country. In this case new restrictions
on police questioning have been opposed by the United States
and in an amicus brief signed by 27 States and Common-
wealtths, not including the three other States who are parties.
No State in the country has urged this Court to impose tlhe
newly announced rules, nor has any State chosen to go nearly
so far on its own. (The reference to "the three other States"
arises out of the fact that the decision disposed of three
State court cases and one Federal court case. Justice Thur-
good Marshall, who was the Solicitor General of the United
States, urged affirnmalce of the Federal court conviction.)

The Communittee feels that it should be borne in mind that the
.lli,'nda majority opinion upset what had been the law in plac-
ti(clly every State and in all Federal circuits. It nullified four trials
I\, jury (one of five cases heard together was later disposed of by
a Ilo)lding that the newly announced restrictions should not be ap-
plied retrocatively).

Mir. Justice White's dissent, concurred in by Justice's ttarllan and
;tewart, going back to the earliest cases in the Supreme Court, dem-

,artlates beyond question that the law prior to the Miranda deci-
i,lln was that warnings as to constitutional rights were not required

1iv the Constitution, and that the sole test of admissibility should
','1 totality of circumstances" as bearingr on voluntariness.
A[r. Justice White, as had Justice HIarlan, in dissenting, predicted

1olh majority opinion's extremely harmful effects on society's rights
"ihi is so convincingly shown by evidence adduced by the subcolm-

ilittee hearings, Justice WT'hite said:

Until today, "the admissions or confessions of the prisoner,
when voluntarily and'freely made, have always ranked high
in the scale of incriminanting evidence." Brown v. WTalker, 161

9!:2. 1'9.--6A 4
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U.S. 591; see also Hopt v. Utah, 110 U.S. 574, 584-585. Par-
ticularly when corroborated, as where the police have con-
firmed the accused's disclosure of the hiding place of imple-
ments or fruits of the crime, such confessions have the high-
est reliabiltiy and significantly contribute to the certitude
with which wve may believe the accused is guilty. * * *
There is, in my view, every reason to believe that a good
many criminal defendants, who otherwise would have been
convicted on what this Court has previously thought to be the
most satisfactory kind of evidence, will now, under this new
version of the fifth amendment, either not be tried at all or
acquitted if the State's evidence, minus the confession, is put
to the test of litigation. I have no desire whatsoever to share
the responsibility for any such impact on the present criminal
process. In some unknown number of cases the Court's rule
will return a killer, a rapist or other criminal to the streets
and to the environment which produced him, to repeat his
crime whenever it pleases him. As a consequence, there will
not be a gain, but a loss, in human dignity.

The Committee is of the view that it simply makes no sense to ex-
clude from a jury what has traditionally been considered the very high-
est type of evidence, and the most convincing evidence of guilt, that is,
a voluntary confession or incriminating statement by the accused.
This view is borne out by common experience and general acceptation,
and by almost 200 years of precedent in the courts of this country.

The Colrmittee also feels that the majoriy opinion not only runs
counter to practically all the precedent in the State and Federal courts,
but that it misconstrues the Constitution. The Committee alines itself
wholeheartedly with the view expressed by the dissenting Justices anid
with what it feels are the views of the vast majority of judges, lawyers
and plain citizens of our country who are so obviously aroused at the
unrealistic opinions such as the Miranda decision which are having
the effect of daily releasing upon the public vicious criminals 1who
have voluntarily confessed their guilt.

Consequently the committee feels that Congress, through its power
to prescribe rules of evidence in Federal courts, should respond to
the majority opinion's invitation to Congress, wherein the Court
says:

It is impossible for us to foresee the potential alternatives
for protecting the privilege which might be devised by
Congress or the States in the exercise of their creative rule-
making capacities. Therefore we cannot say that the Consti-
tution necessarily requires adherence to any particular
solution for the inherent compulsions of the interrogation
process as it is presently conducted. Our decision i no
way creates a constitutional straitjacket which will handicap
sound efforts at reform, nor is it intended to have this effect.
We encourage Congress and the States to continue their
laudable search for increasingly effective ways of protecting
the rights of the individual while promoting efficient enforce-
ment of our criminal laws (M:iranda v. Arizona, 384 U.S.
at 467).

The conmmittee is of the view that the legislation proposed in
section 701 of title II would be an effective way of protecting the
lrights of the individual and would promote efficient enforcement of our
criminal laws. By the express provisions of the proposed legislation
the trail judge must take into consideration all the surrouncling cir-
cilnmstances in determining the issue of voluntariness, including spe-
cifically enumerated factors whllich historically enter into such a de-
termination. Whether or not the arrested person was informed of or

n;ew his rights before questioning is but one of the factors. There is
thle added safeguard that the jury must be instructed to give the
confession or statement the vweight that they feel its warrants under
,1ll the circumstances. The committee feels that society is entitled to
the use of confessions and incriminating statements which are ad-
mitted only after passing the tests of both court and jury under the
lbovoe-described safeguards. The committee also feels that a civilized
society could not be more fair to persons accused of crime, as the con-
stitutional rights of defendants in criminal cases would be fully
protected and respected by the safeguards in this proposed legislation.

The committee is aware that a few have expressed the view that leg-
islation by Congress restoring the voluntariness test to the admissibil-
itv' of confessions and incriminating statements would be declared un-
constitutional, on the grolnd that the provisions do not measure up to
the rigid standards set forth in the majority opinion in MAira.vda. The
colmmittee, however, is aware also that the overwhelming weight of the
testimonv adduced by the subcommittee supported the passage of these

r'Jovisionis of the bill, and that the vast majority of the witnesses ex-
pressed no doubt as to the constitutionality of the legislation. The com-
mittee is also aware that the opinions of the four dissenting Justices
clearly indicate that neither of them would consider these provisions
lniconstitutional. Justice Harlan, it will be recalled, said the majority

opinion "represents poor constitutional law," and that "it would be
s·hared by few."

T'Ie committee feels that it is obvious from the opinion of Justice
Itrlan and other dissenting Justices (excerpts from which are here-
tofore quoted in this report) that the overwhelming weight of judicial
nI)inion in this country is that the voluntariness test does not offend
t 11 (,onstitltion or deprive a defendant of any constitutional right. No
one can predict with any assurance what the Supreme Court might at
so,,nc future date decide if these provisions are enacted. The committee
has concluded that this approach to the balancing of the rights of
s(oriety and the rights of the individual served us well over the years,
that it is constitutional and that Congress should adopt it. After all,
tile .Mliranda decision itself was by a bare majority of one, and with
increasing frequency the Supreme Court has reversed itself. The com-
miittee feels that by the time the issue of constitutionality would reach
lhe Supreme Court, the probability rather is that this legislation would

h nl)pheld.

'' :"lu:t.\ APPELLATE nREVIEw OF FINAL STATE COURT DECISIONS ADMIITTING
VOLUNTARY CONFESSIONS

The need for a revision of the Miranda decision has been well
n')"'llmented in the preceeding section of this report. The committee

i'els that passage of subsection 3502 is necessary to bring about a
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comnplete judicial restoration of the sound rule which allows the ad-
missability of a confession of an accussed into evidence if it is vol-
untarily made.

That portion of title II which adds section 3502 to chapter 223 of
title 18 of the United States Code, limits the power of the Federal
courts to review a State court's admission into evidence of a voluntary
confession and is designed to foster State and Federal cooperation in
the orderly and efficient enforcement of criminal laws of the several
States.

In recent years, the Federal judiciary, following the leadership of
the U.S. Supreme Court, has usurped and infringed upon the sover-
eign powers of the States in the administration of their criminal laws.
The Federal judiciary has practically rewritten the criminal pro-
cedures of the States basing their interference upon the Bill of Rights,
which was intended to be applicable only to the Federal Government.
While recognizing that some issues raised in State cases do present
Federal questions, the committee feels that there are other legal ques-
tions heretofore deemed reviewable as a Federal question that should
be finally decided on the State level, free from Federal interference.
One of these questions is whether, as a factual matter, a confession
was voluntarily given. This is a question of fact-not one of law-a-nd
should be decided on the trial level. The decision of the trial judge oi
the question of voluntariness is reviewable by the respective State alp-
pellate courts and is generally affirmed if it is supported by sub-
stantial evidence. At this stage of the proceeding, exercise of jurisdic-
tion by Federal courts is disruptive and tends to dilute the State's
enforcement of its criminal laws. To counteract this disruptive prac-
tice, title II limits Federal jurisdiction to review a State court's final
decision as to voluntariness of a confession as follows:

Neither the Supreme Court nor any inferior court ordained
and established by Congress under article III of the Constitu-
tion of the United States shall have jurisdiction to review or
to reverse, vacate, modify, or disturb in any way, a ruling of
any trial court of any State in any criminal prosecution admit-
ting in evidence as voluntarily made an admission or con-
fession of an accused if such ruling has been affirmed or other-
wise upheld by the highest court of the State having appellate
jurisdictiorl of the cause.

Section 2 of article III of the Constitution of the United Staltes
provides in part, as follows:

* * * The judicial power of the United States, shall be in
one'Supreme Court, and in such inferior courts as the Con-
gress may from time to time ordain and establish. * * *
[T]he Supreme Court shall have appellate jurisdiction, both
as to law and fact, with such exceptions, and under such
regulations as the Congress shall make.

This provision vests in the Congress the authority to deny Federal
appellate jurisdiction regarding the question of volultariness of
confessions in criminal cases brought by the various States. (£x pal'i"
AfeCardle, 7'3 U.S.' (6 Wall.} 318 (1868) ; 74 U.S. (7 Wall.) 508
(1869).)

AD31TSSl:lIT'iY (.' IF' EYE-WI'INESS T'F-STIM(ONY

T'lie use of eyewitness testimony in the trial of criminal cases is an
essentiall prosecultorial tool. The recent case of United States v. Vade,
:88 IU.S. 318 (19;i7), sl-rlk a hlarmful blow at the nationwide effort
ito control crime. Ihe (:Colrt hel(l that an in-court identification of the
siispect by an eyewitnless is illadissible unless the proseculionl call
sllow thalt the id(llltifica:Itionl iS ilndependent of any prior identification
;y thle wit!less while the suspect was in custody, and while his cour't

:ali)oillted lawver was ,ieither notified nor present. It is incredible that
a vietiiii is not peminitted to identify Ihis assailant in court. The same
is Itlue of eyewitnesses who saw the victim assailed or murdered. The
fuct that eyewitness mig-lt oni some occasion prior to trial have
idleltilied tl;e accused, witlholt a lawyer for the accused being present,
(.:annot. ill reason, law, or con-lmonsense justify such a disastrous rule
of evidence. Nothing in the Constitution warrants it. To counter this
Iarnimfuil effect, the commiittee adopted that portion of title II provid-
ill that eyewitness testinlony is admissible in criminal prosecutions
hlllloght in the Federal coulrts and that portion of title II that denies
Itlie ederal courts the power to re\ieew the final State court and Federal
tri;ll court, decisions de(larillg eyewitness testimony to be admissible.

(INSTI'ITUTIONALITY OF ,IE:GISLATION TO LITMIT TTIE JURISDICTION OF TIIE

E'DE.:A.I COURTS

iAt the beginninlg of the 90th Congress, Senator Ervin introduced
S. 1194, to reverse the AMiranda decision by regulating the appellate
jill'isdiction of the Federal courts. At that time lie requested the Ameri-
c(;n Law Division., Legislative ReferenSce Service, to prepare a memo-
radlllrum setting ollt the possible t hteories on which the constitutionality
of, the bill could be sustainled. The memnorandum, set out below. col-
siders the matter in the context of S. 1194, but its argument and dis-
ciussiomi apply equally well to provisions contained in title II, incorpo-
rating as it does mllch of S. 1194. It is the committee's view that the
aIrrllllmelt presented and the priniciples set out concerning the regula-
tinl, of the appellate jurisdict:ion of the Federal courts apply to section
!,) inl its entirety, incluldig subsection 3503 dealing with the eye-
Wit hess testimony.

Ihe colommittee was acql;ainted with this memorandum and its
Ip|iullises ilformed our considerationl of and final treatment of title II.

IRIEF 1N S I)UPPORT OF C(NS'TITUT[ONAIAITY OF BILL LIMITING

JURISDICTION OF Fjw)lRA,\ (,rOCURTS IN CONIESSION CASES

This report will undertake to develop and present a theory
11der -which the constitutionality of a proposed Senate bill

hillch would reinstate the voluntariness test as the standard
f(hr the the adnmissibility of confessions or other incriminatino
slatemlllents in criminal trials inl both the Federal and State

olumrts would be sustaliled. It is argued that, under the plain
:guag;le of the Conlstittion, Congress has almost plenary

IP'Ower over the appellate jmlisdiction of the Supreme Court
:ld of the jurisdictioll of tle inferior Federal courts. Furthelr,
ii is otintended thlat, whateveor may be lih limitations exist ins'
lb'11f<Lr!'PS<:ioD:I] Id"<,' .',' l.' ' ',
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courts, the proposed bill does not approach that area of limi-
tation. And, finally, it is argued that the purpose and effect
of this proposed bill, aside from the argument about control
over jurisdiction, is an appropriate matter to be reached by
statutory processes.

The bill would provide as follows:'
"SEC. 1. That the sole test of the admissibility of an ad-

mission or confession of an accused in a criminal p)rosecutio ll
in any trial court ordained and established by the Congress
under Article III of the Constitution of the United States
shall be its voluntary character and neither the Supreme
Court nor any inferior appellate court ordained and estab-
lished by the Congress under Article III of the Constitution
of the United States shall have jurisdiction to reverse, va-
cate, modify, or disturb in any way a ruling of such a trial
court in any criminal prosecution admitting in evidence
as voluntarily made any admission or confession of an ac-
cused if such ruling is supported by any competent evidence
admitted at the trial.

"SEC. 2. Neither the Supreme Court nor any inferior court
ordained and established by the Congress under Article III
of the Constitution of the United States shall have jurisdic-
tion to review or to reverse, vacate, modify, or disturb in
any way, a ruling of any trial court of any State in anv crim-
inal prosecution admitting in evidence as voluntarily made
an admission or confession of an accused if such ruling has
been affirmed or otherwise upheld by the highest court of the
State having appellate jurisdiction of the cause."

The intent of the bill is to reverse the holding of llfiravda
v. Arizona, 384 U.S. 436 (1966), applying in both Federal
and State courts an exclusionary rule in regard to confes-
sion and inculpatory statements of an accused unless the
prosecution demonstrates that the accused had the benefit of
procedural safeguards effective to secure to him the privilege
against self-incrimination guaranteed by the fifth amendment
to the Constitution.

The bill would also set aside the holdings of such cases
as McNabb v. United States. 318 U.S. 332 (1943), and Mal-
lory v. United States, 354 U.S. 449 (1957), which made in-
admissible statements given while the accused were held
allegedly in violation of a statute requiring prompt arraign-
ment. This line of cases is founded on the Supreme Court's
asserted supervisory power over the lower Federal courts,
rather than upon any constitutional provision. These hold-
ings have not been applied to the States and after Miranda
are probably not too important.

Miranda. however, is the case to vwhich the bill is directly
addressed. What was its holdinge? What range of legislation
does it place beyond the constitutional pale?

I

First, it is important to note that 2MIiravda does not do
away with the voluntariness test as a standard of admissi-

bility. Aliranda v. Arlizona. .R~-i'ca, 457, 478; and see, slupra
505 (Ha-rlan, J., dissenting). Thus, voluntariness is still a
test of admissibility, and, in a sense, it might be said that
Mrirancda simply adds on certain procedural safeguards that

a majority of the Court sees as necessary before a confession
may be deemed truly voluntary.

Second, and very important in termns of what the hill seeks
to do, the ( onli.t di'd not purport to lay down its standards be-
cause these sl andards were compelled I)y the fifth amendliellt;
the standards were called for because without "adequate pro-
tective devices I-being] employed to dispel the comlpulsion in-
herent in custodial surroundings, no statement obtained from
the defendant can truly be the product of his free choice"
(supra, 458).

In other words, the Court made a finding of fact that every
custodial interrogation was inherently coercive and intimidat-
ing. And upon what basis is this conclusion drawn ? It is upol
impartial surveys, not by examination of the records of any
police interrogation, not by drawing upon a developino. con-
sensus among the authorities in this area (supra,. 539-.33
(White, J., dissenting)).

Rather, the Court notes that since "[ilnterrogation still
takes place in privacy", there is a secrecy which "results in a
gap in our knowledge as to what in fact goes on in the inter-
rogation rooms" (s8&pra, 448). [Emphasis supplied.]

Examples of presumed police practice and data Stupporting
the conclusion of inherent coercion in custodial interrorat ion
were drawn solely from police manuals and texts which mlay
or may not have been folloNwed (supra. 448-55).

This, then, is the case with which the proposed bill would
attempt to deal. Any analysis of its validity must proceed first
upon a consideration of the congressional power over the
jurisdiction of the Federal courts and second upon a consid-
oration of the exercise of that power in this instance.

II
It is provided in article III, section 2, clause 2 of the Con-

stit ution, that the Supreme Court "shall have appellate juris-
liction, both as to law and fact, with such exceptions. and(
ulnder such regulations as the Congress shall make." Article I,
section 8, clause 9, provides that Congress has power to estab-
lishll an inferior system of courts.

The Supreme Court has repeatedly asserted that absent en-
actments of Congress expressly sanctioning the exercise of all
',r specific portions of the measure of jurisdiction enumner-

ated in article III, none of the provisions of that constitu-
tional source may be invoked by Federal district courts
ectablished as tribunals vested with original jurisdiction or by
hle Supreme Court in its capacity solely as an agency en-

(loWed with powers of appellate review.
For example, in Chisholm v. Georgia, 2 Dall. (2 U.S.) 419,

42 (1 703), Mr. Justice Iredell wrote:
"I conceive that all the courts of the United States must

r'ecivl-e, not, nmerely theli ol' !-'ri7vt;nll ,c f, -. -.... 1
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judges of -which they are to consist; but all their authority,
as to the manner of their proceeding, from the legislature
only."

And in Derousseau v. United States, 6 Cranch (10 U.S.)
307, 313 (1810), Chief Justice Marshall stated of the recently
enacted Judiciary Act:

"The appellate powers of this Court are not given by the
Judicial Act, they are given by the Constitution. But they are
limited and regulatedby the Judicial Act and by such other
acts as have been passed on the subject."

Reiteration of the conclusion respecting the broad extent
of congressional authority under article III and article I,
section 8, clause 9, is found in many cases; see e.g., Sheldon v.
Sill 8. How. (49 U.S.) 440 (1850); Kentucky v. Powers, 201
U.S. 1, 24, 35 (1908); Kline v. Burke Construction Co., 260
U.S. 226, 233, 234 (1922); Lauf v. E. C. Skinner Co., 303
U.S. 323 (1938); Stephen v. United States, 319 U.S. 423,
426 (1943).

The leading case in this area is Ex parte McCardle, 7 Wall.
(74 U.S.) 506 (1868), in which the Court accepted a with-
drawal by Congress of its appellate juiisdiction immediately
affecting a case already on its docket. The Court dismissed
the case, saying that "without jurisdiction the Court cannot
proceed at all in any cause. Jurisdiction is power to declare
the law and when it ceases to exist, the only function remain-
ing to the Court is that of announcing the fact and dismissing
the case" (supra, 514).

There are dicta in some cases which suggest that the con-
gressional power might not be unlimited, without specificity
as to the nature of the limitation. See, e.g., United States v.
Bitty, 208 U.S. 393, 399-400 (1908); Lockerty v. Phillips,
319 U.S. 182, 187 (1943); Yakus v. United States, 321 U.S.
414, 444 (1944). It has been suggested by some authorities
that, at the least, a limitation exists in the sense that it would
be a violation of due process to deny someone any means of
judicial review, of appellate review, at all. See, Hart, "The
power of Congress to limit the jurisdiction of Federal Courts:
An Exercise in Dialectic," 66 Harvard Law Review 1362
(1953).

The only limitation of which we may be sure is found in
United States v. Klein., 80 U.S. 128 (1871). During the Civil
War, Congress had passed a number of acts providing for the
confiscation of property belonging to those persons in rebel-
lion or otherwise disloyal. It had also passed an act author-
izing the President to offer pardons on such conditions as he
deemed advisable, an unnecessary act because of the constitu-
tional grant of the power to pardon to the President. One ele-
ment of all pardons under presidential proclamation was the
restoration of all property, except slaves, on condition that
the formerly disloyal person take an oath of loyalty to the
United States.

A faction of President Johnson's administration was op-
posed to his pardoning policy and fought in the Court of
Claims suits to recover confiscated property with the pardonl

as the basis for recovery. On the first case appealed, the Su-
preme Court held that the effect of the pardon was as if the
person had never been in rebellion and that he was therefore
entitled to his property. ULlf/ed States v. PIadelford. 9 WVall.
(76 U.S. 531 (1869).

Whereupon, Congress repealed its pardoning statue and
adopted a rider to an appropriation bill designed to frustrate
I lhe effect of tile presidential pardons, including tha t in rl ei ,'s
case which had already been decided by the Court of Claims
and was being appealed to the Supreme Court. Thl'e rider de-
clared that no pardon, acceptance, oath, or other 'act per-
formed in pursuance. or as a condition, of pardon, should be
admissible in evidence in support of any claim against the
United States in the Court of Claims, or to establish the right
of any claimant to bring suit ill that court, nor, if already
l)it in evidence, should be used or considered on behalf of the
claimant by the court or by the Supreme Court on appeal.
lProof of loyalty was require(l to be made according to pro-
visions of certain congressional enactments, irrespective of
a. ny executive pardon, and whllen judgment had already been
rendered on other proof of loyalty, the Supreme Com it, on
I)appeal, should have no further jurisdiction and should dis-

mliss it for want of jurisdiction.
The rider further provided that -whenever ally pardoni,

granted to any suitor in the Collrt of Claims for the proceeds
of seized property should recite in substance that the persoii
pardoned took part in the late rebellion, or w-as guilty of anlv
act, of rebellion or disloyalty, and was accepted ill rlitlr'
without express disclaimer against the fact so recited, such
l)ardon was to be taken as coniclusive evidence in the Colrt
of Claims and on appeal that the claimant did give aid to the
relbelliol. On proof of such pardon, the jurisdiction of the
court was to cease and the suit be dismissed.

Said the court:
"'Undoubtedly, the legislature had complete control over

the organization and existence of that court and may confer or
withhold the right of appeal from its decisions. And if this
act did nothing more, it would be our duty to give it
eli'teet. * * *

"But the language of the proviso shows plainly that it does
not intend to withhold appellate julrisdiction except as a
means to an end. Its great and controlling purpose is to deny
to pardons granted by the President the effect which this
Court had adjudged them to have' (s7upra. 145).

Tllhere were two grounds on which to hold the act uncon-
slillitional, said the court. First, it was invalid because it
`iIfring[ed] the constitutional power of the executive"
(.OP)r, 147). Second, it was invalid because it "'prescrib[edl

l rule for the decision of a cause in a particular way" (supra,
i IC,). In other words, it told the court what facts to consider
;lll1 what decision to make upon the narrow range of facts
'hllich could be considered. As the court asked:

"Canll [Congress] prescribe a rllle in conformity ewith which
thi court must deny to itself the jurisdiction thuis conferred,
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because and only because its decision, in accordance with
with settled law, mnust be adverse to the government and fa-
vorable to the suitor? This question seems to us to answer it-
self" (supra, 147). [Emphasis supplied.]

The statute was invalid then, because- in both instances, it
contravened the separation of powers, infringing upon both a
presidential and a Judicial power.

III

The question, then, is how the proposed bill comports with
the range and limitations of the congressional power over
the jurisdiction of the Federal courts.

.First, it will be noted that neither section of the bill pro-
poses a simple denial of jurisdiction in a class of cases in terms
of either original or appellate jurisdiction. What it does, in
terms of jurisdictional limitations, is to deny appellate juris-
diction to reverse or otherwise modify a finding of a trial
court, State or Federal, admitting a confession on the grounds
that it is voluntary if such ruling is supported by any compe-
tent evidence.

The effect of this limitation is not to deny to anyone the
privilege of judicial review or appellate review which might
be thought to be commanded by due process. A defendant
still has the right to appeal, all the way to the Supreme
Court if he can get there, on all issues involved in his trial
but on the question of the determination of an essential
fact issues, whether in fact a confession has been voluntarily
made, the decision of the trial court, at the Federal level, or
the trial court and the highest State appellate court, at the
State level, must be left undisturbed if supported by any
competent evidence. This denial of review, limited as it is,
is much less than the absolute denial of review of adminis-
trative determination of fact sanctioned in South Carolina
v. Katzenbach, 383 U.S. 301, 332-33 (1966) ; cf. United States
v. California Eastern Line. 348 U.S. 351 (1952); Switch-
nen's Union v. National Mediation Board, 320 U.S. 297
(1943). The Court has upheld a statute limiting its review
of Court of Claims decisions to questions of law, making
the fact determination below final. Luckenbach S. S. Co. v.
United States, 272 U.S. 523 (1926).

Thus, no issue of law is being disturbed here. The lower
courts must determine a question of fact, of voluntariness,
and the standards, the legal standards for determining what
constitutes voluntariness, are left undisturbed. The standards
have been grouped by the court in the past under the general
heading of "the totality of circumstances," an examination of
which is necessary to see if the defendant was deprived of "a
free choice to admit, to deny, or to refuse to answer," Lisenba
v. California. 314 U.S. 219, 241 (1941), and whether physical
of psychological coercion was of such a degree that "tlie de-
fendant's will was overborne at the time he confessed." HBayne?
v. Washinqton. 373 U.S. 503, 513 (1963); Lynymn v. Illinois.
372 U.S. 528, 534 (1963). Under the supremacy clause, article

6, clause 2, all judges, Federal and State, are required to apply
these standards.

So, it may not be said that the proposed legislation would
deprive anyone of all judicial review. It merely says that, on
a particular issue of fact, under stated circumstances, there is
no further appellate review. Even there, a defendant may ob-
tain appellate review to the extent of determining whether
any competent evidence supports the finding of fact.

if one has no constitutionally protected right to be able to
carry any case to the Supreme Court, and no one of whom
we are aware contends otherwise, then the limitation of that
pri\-ilege to the extent proposed by this bill could in no way
be deemed impermissible.

Our second area of consideration relates to the teaching of
Klein. On a superficial level, it could be said that the proposed
legislation dictates a result to the appellate courts. If any
competent evidence exists to support the trial court's finding
of voluntariness, the holding of the trial court must be left
undisturbed. But this can hardly be what the Court had in
nlind in Klein when the act there found unconstitutional was
condemned for prescribing "a rule for the decision of a cause
in a particular wvay." The act there prescribed the result a!t the
trial and appellate level; it not only prescribed a result, it set
out and limited the standards for getting to that result. By
its standards and prescription, the claimant against, the Gov-
ernllnet could not win because the pardon which he had could
not be used in evidence for him but was irrebu'table evidence
naganist him.

Here, on the other hand, the proposed bill prescribes a test,
voluntariness, which all courts have used heretofore and in
respect to which there are establlished judicial standards. Each
ease will turn upon its own facts and how they are proved.
If a defendant can prove his confession was coerced, it w-ill
b)e excluded; if hle cannot so prove, it will be admitted.

If one should argue that this plrescription of a test is un-
constitutional on the basis of Klein, because it sets out a rule
of decision, one would lhave to draw the same conclusion about
a statute which prescribes negligence as the test whether a
claimalnt may or may not recover in a court case for damages.

This, then, would seem to dispose of 'one basis of the Klein
holdiing, the vliolation of the separation-of-powers concept be-
\Ween legislative and juldicial powers. Here, a result is not
illposed on the courts; rather a standard, a test is set out, andl
illis process is usual in practically all legislation concerning
the courts, whethler it deals with, for instance, the monetariy
amolmnt in issue before one mnay assert Federal jurisdiction.
Or with whaat acts one must have done before he may be found
guiltv of manslaughter.

Aid, of course, the other holding in Klein. the infringement
n1 the powers of the President, is not at all involved.

IV

At. this point, it may well be conceded that the limitation on
jltl'islictiMol co1nstitiltP nrlom _n.-... -I 1 .. " '
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lation. There still remains, however, the one question of
whether Congress may establish voluntariness as the test of
admissibility when the Court held in ilMiranda that other
standards were also constitutionally required.

It will be remembered from the discussion of Miranda
earlier in the memorandum that the Court did not hold that
the fifth .amendment compelled the result; it held rather than
in effectuating and protecting the privilege against self-
incrimination, the majority Justices, in the absence of con-
trary evidence 'and in reliance on police manuals and tests,
had decided that custodial interrogation was inherently coer-
civ,e and therefore violative of the fifth .amendment, without
the safeguards there promulgated:

But if, in fact, custodial interrogation is not inherently co-
ercive, how does the constitutional basis of the decision fare?
With its underpinning removed, it would seem that the Court
would be compelled to retreat to its past standard-the stand-
ard.of voluntariness.

How may the Court be acquainted of the error of its factual
assumption ? It would seem that congressional legislation with
a finding of fact and a reassertion of the traditional test would
be appropriate means to that end.

There would be nothing unusual in this approach. In fact,
the Voting Rights Act of 1965 (79 Stat. 437, 42 U.S.C. 1973
et seq.) and the judicial response afford at least two examples
of the process at work and point importantly to the constitu-
tionality of the approach of the proposed bill.

In section 4 (e) of the 1965 *act (42 U.S.C. 1973b(e)),
it was provided that no person who has successfully com-
pleted the sixth primary grade in a public school in, or a
private school accredited by, the Commonwealth of Puerto
Rico, or any State or territory: in which the language of in-
struction was other than English should be denied the right
to vote in any election because of his inability to read or write
English. The effect of the section, if it were valid, was to
enfranchise all those Puerto Ricans in New York, who met
the conditions set forth, who could not meet the English
literacy requirement for voting, in effect, in New York.

Earlier, an English literacy requirement had been held
constitutional by the Court. Lassiter v. Northamipton Elec-
tion Board, 360 U.S. 45 (1960). The franchise is essentially
a matter of State concern. Minor v. Happersett, 21 TWall.
(88 U.S.) 162 (1874); Lacssiter v. Northampton Electiovn
Board, supra. It is 'a matter then of Federal concern only if
in administering its laws relating to the franchise a State en-
gages in unlawful discrimination. See, e.g., Carrington v.
Rash, 380 U.S. 89 (1964). It would seem, therefore, and the
attorney general of New York so argued, that section 4(e)
could not be sustained as appropriate legislation unless Con-
gress had decided and the judiciary independently, with or
without the guidance of Congress, reached the same conclu-
sion, that the English literacy requirement was discriminatory
in violation of the equal prot lction clause.

The Court disagreed and upheld section 4(e). Katzenbach
v. llor/an. 384 U.S. 641 (1966). Congress, said Mr. Justice
Birennan, mav not have considered the New York requirement
of literacy in lEnglish Ils itself a violation of the 14th amend-
inent. Rather Conlgress may have been concerned with evi-
dence of discriminatory treatment of the Puerto Rican com-
munity at the hands of New York public agencies, although
no evidence was adduced to support this assumption. Thus,
Congress sought to secure the vote for the Puerto Rican conm-
nlnnity in the belief that its political power would then en-
able that community to insure nondiscriminatory treatment
for itself.

The nature of the evidence and the considerations of all
the factors that went to make up the'conclusion was up to
Congress to determine.

"It is not for us to review the congressional resolution of
these factors. It is enough that w-e be able to perceive a basis
upon which the Congress might resolve the colflict as it did"
(supra, 653).

To the argument that the New York requirement consti-
tuted an incentive for non-English speaking people to learn
English and better to assure the intelligent exercise of the
franchise, 'the Court thought that Congress might have con-
cluded otherwise.

"Congress might -well have concluded that as a means of
furtherilng the intelligent exercise of the franchise, an ability
to read or understand Spanish is as effective as ability to read
Elnglish for those to whom Slpanish-language newspapers and
Spuanish-language radio 'and television programs are avail-
able to inform them of election issues and governmental af-
fairs. Since Congress undertook to legislate so as to preclude
the enforcement of the State law, and did so in the context of
a general appraisal of literacy requirements for voting * * *
it was Congress' prerogative to weigh these competing con-
siderations" (supra, 655-56).

Stated simply, the Court had previously made a consti-
tutional decision, the validity of English literacy as a require-
nient for voting, on the basis both of constitutional theory
and of its appraisal of the facts surrounding the application
of that requirement and the results, appraisal which led the
Court to conclude that no invidious discrimination existed.
Wl'ith section 4 (e), Congress did not change the constitutional
theory; rather, it made its appraisal of the facts and reached
a different factual conclusion than the Court had.

On the basis of that different factual conclusion, the Court
would now hold that, to the extent of section 4(e), the English
literacy requirement was invalid and would do so without an
independent verification of the basis of the congressional con-
cllusion. It was enough that the Justices could "perceive a basis
tupon which Congress might predicate [its] judgment"'
(supra, 656).
The effect of this ruling, and of the ones discussed below, was

perceived by Mr. Justic Harlan in dissent. Supra, 667-68.
His formnulation of the inevit-able conclusion to be dra -wn l, flas
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the Court's ruling has a direct bearing upon the validity of
the proposed bill. As he saw it, the question was whether there
has "in fact" been an infringement of a constitutional guar-
antee so as to underpin the congressional action.

"That question is one for the judicial branch ultimately to
determine. Were the rule otherwise, Congress would be able
to qualify this Court's constitutional decision under the 14th
and 15th amendments, let alone those under other provisions
of the Constitution, by resorting to congressional power under
the necessary and proper clause."

The teaching of the majority opinion, however, is that "the
rule [is] otherwise," that a congressional determination of
fact making the difference in constitutional adjudication, so
long as basis may be perceived for that determination, will
be accepted by the Court.

In much less detail, the other two examples may be con-
sidered here..

Twice, the Supreme Court upheld the constitutionality of
the poll tax as a requirement for voting. Breedlove v. Suttles,
302 U.S. 277 (1937); Butler v. Thompson, 341 U.S. 937
(1951). But Congress in section 10 of the Voting Rights Act,
42 U.S.C. 1973(h), found that the poll tax inhibits voting
by the poor, is not reasonably related to "any legitimate State
interest in the conduct of elections," and in some cases has
the effect of discriminating by race.

"Upon the basis of these findings, Congress declares that
the constitutional right of citizens to vote is denied or
abridged in some areas by the requirement of the payment of
a poll tax as a precondition to voting."

The section then directed the Attorney General to bring
suit for a declaratory judgment or injunctive relief against
enforcement of the poll tax. On two suits brought thereunder,
two Federal district courts declared the poll tax as a precondi-
tion to voting unconstitutional. United States v. Texas, 252
F. Supp. 234 (D.C.W.D. Tex., 1966), affirmed, 384 U.S. 155
(1966); United States v. Alabama, 252 F. Supp. 95
(D.C.M.D. Ala., 1966). Subsequently, the Supreme Court,
in a suit not brought under section 10, invalidated the poll
tax on grounds conspicuously in reliance on the section
though without mentioning it. Harper v. Virginia Board of
Education, 383 U.S. 663 (1966).

Finally, we might turn to the principal point of the Voting
Rights Act, that is, the automatic triggering device for
putting the act into effect. When the Attorney General deter-
mines that a State or political subdivision maintained as of
November 1, 1964, "any test or device," and the Director of
the Census certifies that fewer than 50 percent of persons of
voting age residing there were registered on November 1,
1964, or voted in the presidential election of that year, the
otherwise valid "test or device" may be suspended because
there is created the presumption that it is discriminatory.
This, too, the Court upheld, South Carolina v. Katzenbach,
383 U.S. 301 (1966). Once more, Congress on the basis of its

determination of a factual issue has been allowed to mold
constitutional policy.

Certainly the proposed bill does much less than that.

It is submitted, therefore, that, first, because Miranda as
a constitutionial decision was based upon a factual conclusion
by the Justices, and, second, since under the Voting Rights
Act cases it appears that Congress may undertake to mold
constitutional policy by itself making factual determination, it
is proper and appropriate for Congress, by simple legislation,
not to override Miranda, but to present to the Court a factual
determination and conclusion different from that underpin-
nlilg Miranda. The proposed bill does not, at this point at
least, contain such a statement of factual determination. It
was not required in JKatzenbach v. Mlorgan, 'pra, s although
in the case of the poll tax a statement of finding was set out.
Any deficiency in this area could be remedied by the legisla-
tive history or by an inclusion of a statement of findings.

In conclusion, then, it appears that the power of Congress
over the jurisdiction of the Federal courts is broad enough to
provide a basis for the action sought here; it further appeals
Ilat it is constittitioally permissible for Congress to formu-
lite a test of admissibility diftferent from that adopted by the
(,oilt, inasmuch as the adoption does not follow upon anyl
attempt to change conlstitutional theory but rather upon a
q(ltlifying of the falctual basis of the effectuation of that
policy.

I:lJST('T'TIONr ON TIlE USE OF FIDERIIL ]I.TlAEAS CORIPUS AS A SUBS'TITT''TE: FrI1
DI)lEC'T APPEAL

In the case of Fay v. 3Ao;a, 372 U.S. 391 (1963), Toewnacnsd v. Sagnr,
; .lS. 2,93 (19i3), and others, the Supremeln Court liberalized the use

,4 lti( Federal habeas corlpus procedure to such an extent that it is
,ow~ Icing used as a substitute for direct appeal. This has increased the
" :Xl'],:d ion the various courts and ha]s disrupted the orderly process of

i;,,:l dislosition of State crinilnal cases. The following ortion of all
:lllb'sys by leon. W. Wranlter Braham, submitted to the committee by
!It' lflorable Homer Kreider, aptly expresses the need for congres-
",,,,:,l enactment of that portion of title II that adds section 2256 to

'1l:p)tCr 153 of title 28 of the United States Code:
The NAoia case discloses the determination of the Supreme

Court to assert its authority over all cases of Federal civil
rights tried in State courts. The prisoner's petition for habeas
(",')ps was filed in the Federal courts 14 years after the
(dte of his sentence. The Supreme Court voided the sentence

l:nd directed the prisoner's release unless he was granted anI,)lnediate new trial. Town.send v. Sain rules that the district
Co)llt had had to accord the prisoner a full trial of his case
lh novo, althougl more than five petitions for habeas corpus
I;rd been filed in the case, and it had been three times before
tlo SlUpreme Court on certiorari. Sanders v. United States
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involved a Federal prisoner; after losing in one hearing, he
was allowed to allege other grounds and get another hearing.

* * * *

No sooner were the decisions of the Supreme Court which
we have cited released than word about them flashed through
the dim, occult reaches of the'penitentiaries, and the courts
have been flooded with habeas corpus cases ever since.

The extent to which this process has increased the business
of the Federal courts is appalling. The reports of the Stand-
ing Committee on the American Bar Association on Jurispru-
dence and Law Reform affirm that the applications by State
prisoners for writs of habeas corpuls in the Federal courts
grew from 127 in 1941 to 981 in 1961, and 4,664 in 1965.
The proportion of increase was' 675 percent from 1941 to 1961,
and 3,750 percent from 1941 to 1965. The growth in the num-
ber of these cases has continued unabated in 1966. It is esti-
mated that about 30 percent of the business of the Federal
courts derives from habeas corpus. From an opinion of the
District Court for the District of Columbia, I cite the follow-
ing: "In 5 years the most extreme example is that of a person
who, between July 1939 and April 1944, presented in the dis-
trict court 50 petitions for writs of habeas corpus; another
person has presented 27 petitions, a third 24, a fourth 22, a
fifth 20. One hundred nineteen persons have presented 597
petitions--an average of five."

The Standing Committee on Jurisprudence and Law Re-
form of the American Bar Association in its report in August
1966, has this to say:

"The delay in the enforcement of the judgments of convic-
tion in the State courts is perhaps the worst feature of the
habeas corpus proceedings in the Federal courts by State
prisoners. It is a serious factor in bringing about the un-
fortunate delay of criminal justice in the United States that
contributes to disrespect for the laws.

" * * * In the Chessman case in California, the elapsed
period was 12 years." [Citations given.]

"In the Townsend case in Illinois, 11 years have elapsed,
and it is not yet clear whether the proceedings have termi-
nated. Eight of those 11 years have been consumed in habeas
corpus proceedings in the Federal court * * *." [Citations
given.]

"In the Labat case in. Louisiana, over 12 years have inter-
vened, and the case is not over yet. Eight of the 12 years of
delay have been in connection with habeas corpus proceed-
ings in the Federal courts, and the case is now in the Court
of Appeals for the Fifth Circuit." [Citations given.]

In these opinions, little or nothing is said about whether
the defendant is guilty. Up to 12 years have been spent to
determine preliminarily the civil rights of these defendants,
to determine whether he is guilty of crime, has had to wait.
If the defendant is ever to come to trial for his alleged crime,
the witnesses will be scattered and the prosecution will prob-
ably fail.

All are agreed that most of the applications for habeas
corpus are frivolous and without merit. Before the change
in interpretation of the 14th amendment, about 2 percent of
the applications were successful. After the change, the per-
centage of successful applications went to 2.25 in 1963, and
to 3.84 percent in 1965. The only figure I have for 1966 is
about 2 percent, (hearings, p. 280).

The committee recognized the problems created by the disruptive
use of the habeas corpus procedure to relitigate questions that should
have been raised at trial or on appeal. To alleviate this problem, the
committee recommends that the Congress exercise its powers under
Article III of the Constitution by enacting legislation providing that
certain State court decisions can be reviewe by the Federal courts
only by the process of appeal or by writ of certiorari.

CONSTITUTIONALITY OF RESTRICTIONS ON FEDERAL IHABEAS CORPUS

No constitutional problems are raised by this section since Nota,
Y'ozinsend, Brown v. Allen, and others were all cases of statutory
interpretation by the Court. The Court purported to interpret the act
of February 5, 1867, 14 Stat. 385, now title 28, United States Code, sec-
tion 2241, to support its decision that under habeas corpus it could ex-
amine whether the constitutional rights of convicted prisoners tried by
.State courts had been violated somehow. Competent scholarly inquiry
lhas demonstrated irrefutably, the committee believes, that these hold-
ings were a total distortion of the 1867 statute. 4

The only possible constitutional objection that could arise would
I:l[ e to be premised on article I, section 9, clause 2, of the Constitu-

tioo which forbids Congress to suspend the privilege of habeas corpus
,xceCpt in cases of rebellion or invasion. But two considerations mili-
late against reliance on this clause in regard to the bill's provisions.

First, the writ of hatbeas corpus protected in the Constitution is not
tile writ of habeas corpus that the Supreme Court has fashioned. It
is clear from history that the office of the writ from the time of its
lecelopment before Magna Carta down through the time of the Found-
ing Fathers and until the present activist Court was to allow a court
ii) examine the reason for the detention of one bringing or for whom
"nas brought a petition for the writ. If the person holding custody of
rle detainer presented to the inquiring court a lawful reason for the
detetntion the matter was closed. Except in those cases in which a sen-
ieincing court had had no jurisdiction, the fact that a person was being
Dletailled upon sentence after conviction of a crime always foreclosed
fnither inquiry.2 The writ did not authorize a writ to inquire behind
the fact of conviction. That was the invention of the Supreme Court
i,! )'o.,wn v. Allen, 344 U.S. 432 (1953). The effect of section 702(a)
Is to restore the classic concept of habeas corpus and require State
I 'lrislers to seek to uphold their constitutional rights through the reg-
"lar appellate process.

Second, the constitutional provisions quoted above related to the
p!wer of Federal courts to issue writs of habeas corpus to inquire into

,nks, 'Legal History in the High Court-Habeas Corpus," 64 Mich. Law Review1 (1ii,66) Mayers, "The Habeas Corpus Act of 1867: The Supreme Court as Legal
torn,' 33 Univ. of Chicago Law Review 31 (1965)

,,,,'l~s, op cit; Mayers, op citl; Daniel Meador, Habeas Corpus and Magna Carta-of Power and Libert (Charlottesville (1966).
::-193--GS__5
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the detontluo of persons by Federal authority. The first Congress sounderstood this and included a provision to th'is effect in the Judiciary
Act of 1789, section 14, 1 Stat. 81. The power did not extent, to Federal
court inquiry into detention by State authority. As the legislative his-
tory, developed in the sources cited in note 1, makes clear, Congress in
1867 did not intend to grant the Federal courts plenary authority to
inquire into State detention but only detention designed to frustrate
the involuntary servitude prohibition of the 13th amendment. By this
bill, therefore, Congress would only reassert that intent and restrict
the exercise of Federal court power to the manner in which it was sug-
gested to be exercised.

In other words, the Constitution does not compel Congress to allow
the Federal courts power to inquire into State court convictions of
criminals. Article I, section 9, closure 2, does not provide for this and
even if it did require Congress to allow Federal courts to issue writs
to inquire into State detention of prisons it most assuredly does not
look to inquiry into detention after conviction.

It is therefore submitted that section 702(a) is well within the legis-
lative powers of Congress.

TITLE III-WIRETAPPING AND ELECTRONIC SURVEILLANCE

Title III is essentially a combination of S. 675, the Federal AW'ire
Interception Act, introduced by Senator McClellan on January .5,
1967, and S. 2050, the Electronic Surveillance Control Act of 1;)i7,introduced by Senator Hruska on June 29, 1967. Subsequent to t lie
introduction of S. 675, the U.S. Supreme Court, on June 12, 1! )(7,
handed down the decision in Berger v. New York, 388 U.S. 41, which
declared unconstitutional the New York State statute authoriziing
electronic eavesdropping (bugging) by law-enforcement officers in
investigating certain types .of crimes. The Court held that the Newv
York statute, on its face, failed to meet certain constitutional standl-ards. In the course of the opinion, the Court delineated the constitll-
tional criteria that electronic surveillance legislation should contanin.
Title III was drafted to meet these standards and to conform with
Kate v. United States, 389 U.S. 347 (1967).

Title III has as its dual purpose (1) protecting the privacy of \ire
and oral communications, and (2) delineating on a uniform basis tlhecircumstances and conditions under which the interception of wire
and oral communications may be authorized. To assure the priv,;ly
of-oral and wire communications, title III prohibits all wiretappilg
and electronic surveillance by persons other than duly autlorized
law enforcement officers engaged in the investigation or prevent olnof specified types of serious crimes, and only after authorization ofa court order obtained after a showing and finding of probable c;lwl.eThe only exceptions to the above prohibition are: (1) the power ofthe President to obtain information by such means as he may dl. cIlnecessary to protect the Nation from attack or hostile acts of a forcn-I!lpower, to obtain intelligence information essential to the Nationlssecurity, and to protect the internal security of the United Stltesfrom those who advocate its overthrow by force or other unlaI.f"lmeans'" (2) employees of the Federal Communications Comniissi'' 1
may, in the normal course of employment, intercept and disclo:iwire communications in the discharge of the monitoring recs)o!lt'bilities discharged by the Commission in the enforcement of cll:l' w! r

5 of title 47 of the United States Code; and (3) employees of a coni-ininication common carrier may intercept and disclose wire com-uianications in the normal course of their employment while engagedin any activity necessary to the rendition of service, or protectionof the rights or property of the carrier of such communication.

I'ROBLEM3

'lThe tremendous scientific and technological developments thathl:ae taken place in the last century have made possible today thewidespread use and abuse of electronic surveillance techniques. As aresult of these developments, privacy of communication is seriouslyjeopardized by these techniques of surveillance. Commercial andenlployer-labor espionage is becoming widespread. It is becominginircasingly difficult to conduct business meetings in private. Tradesecrets are betrayed. Labor and management plans are revealed. Nolonger is it possible, in short, for each man to retreat into his home:nll(l be left alone. Every spoken word relating to each man's personal,imarlital, religious, political, or commercial concerns can be intercepted)yv an unseen auditor and turned against the speaker to the auditor's
:,tl vanlltage.'Ie Report of the President's Commission on Law Enforcementa;tlI Adniinistration of Justice, "Tle Challenge of Crime in a FreeoL,}iev-" (1967), concluded that "the present status of the law (re-I:t igr to wiretapping and electronic surveilliance) is intolerable." "Itsrlo\ s,": the Report observed, "neither the interests of privacy nor of
I:, \\ enforcement."

lith proponents anld opponents of wiretapping and electronic sur-vi Il.tnce agree that the present state of the law in this area is extremelysl·:at isfactory and that the Congress should act to clarify the resulting
,',l1 1fsion.

'Ih e first case in which the Supreme Court considered the status ofwiretapping was Olnmstead v. United States, decided in 1928, 277 U.S.
l:8s. It held that the 4tpping of telephone wires and the use of the
i,!'el)cepted messages did not constitute an unreasonable search and-,llle llnder the Fourth Amendment, there being no trespass into
,llstitlitionally protected areas and no seizure of anything tangible..\t the time the Olmstead case was decided there was no Federal-1:ltallc governing wiretapping. Section 605 of the Federal Communi-
.llils wvas enacted in 1934 and prov'ides that "no person not being
:1lihitrized by the sender shall intercept any communication and
.i\tilge or publish the existence, contents, substance, purport, effect
, iletltCting of such intercepted communication to any person * * *"

.I1 S.C. 605).
s,,,,o after the enactment of the Federal Communications Act, the

'"ll'line Court held in Nardone v. United States, 302 U.S. 379 (1937),
;I:lit X v idence obtained by wiretapping in violation of section 605 was
I thlllllissible in Federal courts. The decision was based not on consti-

"I, ,ortal grounds, but rather on the Court's supervisory powers over
["",fu ("' c iur ts and offiecrs.

1 ,::ir. ill th e second Nardone case, 308 U.S. 388 (1939), the Supreme
t' I. ent further and held thait section 605 bars not only evidence

' ;'' il.,(, diietly by wiretnal )pin g obut also evidence obt'nined( by use of
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leads secured by wiretapping (the "fruit of the poisonous tree"
doctrine) .

Then, in: 1939, the Supreme Court held that section 605 prohibited
the interception and divulgence of intrastate as well as interstate calls
(lWeiss v. United States, 308 U.S. 321).

The Court then held in Goldstein v. United States, 316 U.S. 114
(1942), that only a party to a tapped conversation has standing to
object to the use of evidence so obtained and in Rathburn v. United
States, 355 U.S. 107 (1957), that the statute was not violated when
police officers listened in on a telephone from an extension with the
permission of one party to the conversation, since there was no forbid-
den "interception."

In 1952, in the case of Schwartz v. Texas, 344 U.S. 199, the Supreme
Court held-that, although it was a Federal crime for State officers to
divulge wiretapping evidence, section 605 did not render such evi-
dence inadmiissible in State Court. Wiretap evidence, however, ob-
tained by State officers under sanction of State law, could not be
admitted in Federal courts'(Benanti v. United States, 355 U.S. 96
(1957)).

In the area of "bugging," as distinguished from wiretapping, the
Supreme Court has held that evidence procured by electronic eaves-
dropping devices becomes inadmissible only where there has been an
unauthorized physical invasion of the defendant's premises. Evidence
procured by the use of a detectophone attached to the wall of a room,
in order to allow Federal agents in the room to pick up conversations
on the' other side of the wall, was admissible Goldstein v. United States.
316 U.S. 114 (1942) citing Goldman v. United States, 316 U.S. 12!)

(1942) at page 120).
Where a "spike mike" was inserted into a heating duct to pick ul)

conversations in other parts of the building, however, the evidence
was held inadmissible as violating the Fourth Amendment (Silverman
v. -United States, 365 U.S. 505 (1961)). In 1953 the Supreme Court
held an informer could be "wired for sound" to transmit a suspect's
statements to officers waiting with a receiver outside the building
(On Lee v. United States, 343 U.S. 747 (1953)). Moreover, the Su-
preme Court decided in 1963 that no constitutional rights would he
violated if a Federal agent concealed a small tape recorder on his
person and thus recorded the statements of a suspect who knew the
interrogator was an agent but did not know he was "bugger" (Lopez
v. United States, 373 U.S. 427 (1963)).

Thus the Supreme Court has effectively prevented the use in both
Federal and State courts of intercepted communications by Nvirc-
tapping, as well as the fruits thereof. State officers would be subject
to Federal prosecution and, therefore, most State prosecutors do not
use such evidence, although it is authorized by their State statute.

Supreme Court cases, to some extent, prior to the Berger decision.
which is hereinafter more fully discussed, had clarified a few cornl
plexing problems in the area of "bugging." That case, by a divided

Court, held unconstitutional the New York statute authorizing
electronic surveillance, but in doing so has laid out guidelines for tlle
Congress and State legislatures to follow in enacting wiretapping anl,

electronic eavesdropping statutes which would meet constitutional
requirements.
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On the State level, there is little uniformity. Most States have
"malicious mischief" statutes passed in the latter part of the last
century to protect the property of telephone companies. Not all of
them, however, are broad enough to cover illegal wiretapping that
does not involve physical damage to the lines of communication. See,
e.g., Washington v. Nordskeg, 76 Wash. 472, 136 p. 694 (1913). Only

a few States have enacted statutes dealing with other forms of elec-
tronic surveillance. Few States, too, have set up needed court order
systems for law enforcement officers. Even those existing statutes,
Hlowever, must now be reformed in light of the standards for con-
stitutional electronic surveillance laid down by the Supreme Court
in Berger v. New York, 388 U.S. 41 (1967), and Kats v. United
States, 389 U.S. 347 (1967).

It would be, in short, difficult to devise a body of law from the point
of view of privacy or justice more totally unsatisfactory in its conse-
quences. The need for comprehensive, fair and effective reform setting
uniform standards is obvious. New protections for privacy must be
enacted. Guidance and supervision must be given to State and Federal
law enforcement officers. This can only be accomplished through
national legislation. This the subcommittee proposes.

PROIIIBITION

Virtually all concede that the use of wiretapping or electronic sur-
v\'illance techniques by private unauthorized hands has little justifica-
tion where communications are intercepted without the consent of
one of the participants. No one quarrels with the proposition that the
unauthorized use of these techniques by law enforcement agents should
be prohibited. It is not enough, however, just to prohibit the unjus-
tifiable interception, disclosure, or use of any wire or oral com-
munications. An attack must also be made on the possession, distribu-
tion, manufacture, and advertising of intercepting devices. All too
often the invasion of privacy itself will go unknown. Only by striking
at all aspects of the problem can privacy be adequately protected. The
prohibition, too, must be enforced with all appropriate sanctions.
Criminal penalties have their part to play. But other remedies must be
afforded the victim of an unlawful invasion of privacy. Provision must
he made for civil recourse for damages. The perpetrator must be denied
the fruits of his unlawful actions in civil and criminal proceedings.
1acllh of these objectives is sought by the proposed legislation.

NATIONAL SECURITY

It is obvious that whatever means are necessary should and must
le taken to protect the national security interest. Wiretapping and
'l0c0lronic surveillance techniques are proper means for the acquisition
"f counterintelligence against the hostile action of foreign powers.
Nothing in the proposed legislation seeks to disturb the power of the

resident to act in this area. Limitations that may be deemed proper
mI the field of domestic affairs of a nation become artificial when
'1icltnational relations and internal security are at stake.
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LA.\V ENFOI(;E.IMENT

The major purpose of title III is to combat organized crime. To
consider the question of the need for -wiretapping and electronic
surveillance techniques in the administration of justice, it is necessary
first to consider the historical development of our system of criminal
law and procedure and the challenge put to it today by modern
organized, rime. .We inherited from England a medieval systenm,
devised originally for a stable, homogeneous, primarily agrarian coli-
munity. In oar formative years, we had no professional police force.
Today, hovey-er, we are a mobile, modern, heterogeneous, urban in-
dustrial community. Our Nation, moreover, is no longer small. Olr
traditional methods in the administration of justice, too, were fasllh-
ioned in response to the problems of our' Nation as they. were in its
formative Sycars. In years past it was not possible to investigate crime
aided by science. Today it is not only possible but necessary, in the
development of evidence, to subject it to analysis by the hands of those
trainedt in the scientific disciplines. Even so, scientific "crime detec-
tion, popular fiction to the contrary notwithstanding, at present is a
limited tool" ("The Challenge of Crime in a Free Society" (1967)).
In our formative years, offenses usually occurred between neighbors
No specialized law enforcement force was thought necessary to bring
such crimes into the system of justice. Ignored entirely in the de-
velopment of our system of justice, therefore, was the possibility of
the growth of a phenomenon such as modern organized crime withl
its attendant corruption or our political and law enforcement processes.

We have always had forms of organized crime and corruption. BlII
there has grown up in our society today highly organized, structure.d
and formalized groups of criminal cartels, whose existence transcends
the crime known -yesterday, for which our;criminal laws and proce-
dures were primarily designed. The "American system was not de-
signed with. (organized crime) * I * in mind," the President's CringM
Commission noted in its report "The Challenge of Crime in a Free
Society" (1967), "and it has been notably unsuccessful to date in pie-
venting, such organizations from preying on society." These hard-cole
groups .have become more than just loose associations of criminals.
They have developed into corporations of corruption, indeed, quasi-
governments within our society, presenting a unique challenge to the
administration of justice. Organized crime has never limited itself to
one illegal endeavor. Today, it is active in, and largely controls, profe-
sional gambling, which can only be described as exploitive, corrupti \e}
and parasitic, draining income away from food, clothing, shelter.
health, and education in our urban ghettos. The net take is estimated iat
$7 billion a year.

Organized crime also has an almost monopolistic control over the
illegal importation, distribution and sale of narcotics, which is esti-
mated to be a $350 million a year btfsiness. The destruction of huml:il
personality, the violation of human dignity, even death, associate'
with addiction need not be belabored here nor ought it be necess:a'.
to point out again who the victims are, the poor, the uneducated. tlh'
unskilled, the young. The cost of narcotics varies. but it is seldom 1,\'
enough to permit the typical addict to obtain money for drugs II,
lawful means. Theft andl prostitution are necessary byprodiucts 'f

many addicts.

Ioan shlarlcing, final Il. is evservwhere dominated by organized crime.
Tis estimated take is $3].50 million a year. Its victims, in contrast, come
from all segments of our society. Only a pressing need for cash and no
access to re.gular channels of credit separate the victim from each of us.
IReiaynlewri is everywhere conmelled by force. Since debtors are often
pressed into criminal acts to find repalyment, loan sharking also has
wide social impact.

Organized crime has not limitecd itself to criminal endeavors. It has
lar.e spheres of legitimate business and union activity undermining
orll basic, economic mores and institutions. In many cities, it dominates
tlre fields of jukebox and vendilng machine distribution. Laundry
serv-ices, liquor and beer distribution, night clubs, food wholesaling,
re(cord manufacturing, the garment industry, and a host of other lines
l iv\e been invaded. Our free control of businesses has been acquired by
the sub rosa investment of profits acquired from illegal ventures, ac-
cel)ting business interests in payment of gambling or loan sharks debts,
or using various forms of extortion. After takeover, the defaulted loan
1has sometimes been liquidated by professional arsonists burning the
Il.iness and collecting the insurance or by various bankruptcy fraud
techllniques. All of us consequently pay higher insurance premiums and
fih'her prices to cover the losses. Many times the group, using force

anlel fear, will attempt to secure a monopoly in the service or product
of the business. When the campaign is successful, the organization
befins to extract a preminum price from customers. Either way, each of
us suffers individually and our traditional economic way of life is

COIIRUllTON O DEllCRATIC PROCESSES

()ralnized crime flourishes blest only in a climate of corruption.
'I'lav's corruption is less visible, more subtle, and therefore, more
dificult to detect and assess than thle corruption of earlier times. With
thll, expansion of governmental regulation of private and business ac-
tirit!, the power to corrupt has given organized crime greater control
,\ecl matters affecting the evervday life of each of us. At various times,
it has been the dominant political force in such metropolitan centers as

YN\w York. Chicago, Miami. and New Orleans. Political leaders, legis-
:llnrs, police officers, prosecutors, and iudges have been tainted by
Onr'nizedl crime, and the public is the victim because there can be no
trile liberty or justice under a corrupt government.

Ilhe President's Crime Commission, in their report "The Challenge
of Crime in a Free Society" (1967). put it this way: Organized crime's

l(,'r'ps preaches "a sermon that all too many Americans heed: The
G;,V\e'mlnment is for sale: lawlesslles is the road to wealth; honesty is
l pitfall and morality a trap for suckers."

In dliscussing the use of electronic surveillance as a weapon against
OiQ;ullized crime, the President's Crime Commission states:

* * communication is essential to the operation of any
h)usiness enterprise. In legitimate business this is accom-
!is]ihed with written and oral exchanges. In organized crime

enterprises, however, the possibility of loss or seizure of an
icrlmilnainatig document demands a minimum of written
(cMmmunication. Because of the varied character of organized
'rime enterprises, the larfge numbers of persons employed
;I thelm. and freqlluently he dlistances scpanratin elements
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of the organization, the telephone remains an essential
vehicle for communication.

Victims, complainants, or witnesses are unwilling to testify because
of apathy, fear, or self-interest, and the top figures in the rackets are
protected by layers of insulation and direct participation in criminal
acts. Information received from paid informants is often unreliable,
and a stern code of discipline inhibits the development of informants
against organized criminals. In short, intercepting the communications
of organized criminals is the only effective method of learning about
their activities.

District Attorney Frank Hogan, a recognized national authority,
who has served in the New York District Attorney's office for 32
years, states that wiretapping is an indispensable weapon in the fight
against organized crime. The President's Commission on Law Enforce-
ment and Administration of Justice had this to say about the organized
crime problem in New York:

Over, the years New York has faced one of the Nation's
most aggravated organized crime problems. Only in New
York have law enforcement officials achieved some level of
continuous success in bringing prosecutions against organized
crime. For over 20 years, New York has authorized wire-
tapping on court order. Since 1957 "bugging" has been
similarly authorized. Wiretapping was the mainstay of the
New York attack against organized crime until Federal
court decisions intervened'.

The principal argument of those who oppose wiretapping andl
electronic surveillance by law enforcement officers on court order is
that it will destroy our right of privacy. Wiretapping and electroni,'
surveillance as practiced by law enforcement officers has been subject
to much confusion and misunderstanding. As District Attorney Frank;
Hogan so aptly put it when testifying before the subcommittee:

This is a field that produces the most extravagant accusa-
tions of abusive practices, as ill-founded and unsupported as
they are shocking, and as irresponsible as they are inaccurate
(hearings, p. 1100).

When the facts are brought to light, statistics show that extremely
few telephones are tapped by law enforcement officers-and that evell
fewer electronic surveillance devices are installed. Testimony at tlhe
subcommittee hearings revealed the following statistics: In KIings
County, N.Y., with over 3,000,000 people, 47 wiretap orders were ob-
tained the first 11 months of 1966. In Nassau County, N.Y., which hsn
a population of approximately 1,500,000 persons, 78 wiretap orders
were obtained in 1966. In New York County, N.Y., with a populati?,l
of nearly 3,200,000 persons, 73 wiretap orders were obtained in 19mt-

In 1966 in New York County, 23 orders granting installations of elec-
tronic surveillance devices were entered. Since 1958, when the l.n
permitting this type of eavesdropping by law enforcement authoril ie
under court order was enacted, the average in New York Countsy hs
been less than 19 orders a year.

In his testimony before the subcommittee, District Attorney Finak
Hogan referred to a study conducted by the New York Legtlsl t
which reinforces the above figures and shows that the danger that il
enforcement officials may listen in on conversations that do not

riln some criminal enterprise is exceedingly remote. According to Mr.
l[lgaln, starting in 1955 a joint legislative committee conducted a 5-
\ear study in the State of New York inquiring particularly into pos-
Sjile abuses by law enforcelent officers. In its report the committee ex-
pllicitly declared that no abuses whatever by any district attorney had
been found in the use of the wiretapping privilege. Quite the contrary
i true. Tile committee concluded lhat the system of legalizel tele-
phonic interception had worked well in New York for over 20 years,
lh;it it had popular approval, and that it enjoyed the overwhelning

sIipport of New York's hlihllest State officers, executive, legislative,
atld judicial. There lwas unaninmous agreement that law enforcement
ill New York had used this investigative weapon fairly, sparingly, and
w\ith the most selective discrimination. Law enforcement officers sim-
ply have too much to do to be listening in on conversations of law-
:i;(ldingl citizens. Available manpower just does not permit such abuse.
It is idle to contend otherwise.

'"From a legal standpoint, organized crime," the President's Crime
('lminmission noted in its report "The Challenge of Crime in a Free
Si)ciety" (1967), "continues to grow because of defects in the evidence
iatliering process." The prtohibitions of the criminal law are, in short,
,,it self-executing. To bring criminal sanction into play, it is necessary
t, develop legally admissible evidence. Due process requires no less
(T7]ompson v. City of Louisville, 362 U.S. 199 (1960)). Absent that

hiddence, criminal sanctions can have no role to play in dealing with
this social problem. That means witnesses, since organized crime

Irollps do not keep books and records available for law enforcement
ilspcction. Yet, the President's Crime Commission found in their
irep)ort" The Challenge of Crime in a Free Society" (1967), that under

vrieseint procedures too few witnesses have been produced to prove
tihe link between criminal group members and the illicit activities that
lhey sponsor." Victims do not normally testify for they are already
in bIodily fear or they are compliant, that is, the narcotic addict in
bsjl)erate need of a "fix" does not usually turn in his "pusher." What
1itiam of extortion will unsolicitedly risk his body by cooperation
\\ilh law enforcement? Insiders are kept quiet by an ideology of si-
lele. underwritten by a fear, quite realistic, that death comes to him

lho talks.
All of this is not to say that significant cases have not been developed

i'v law enforcement agents using conventional techniques and based
lp)mn the testimony of brave martyr-witneses. The most successful
live ever launched against organized crime begun by the U.S. De-

tm'tment of Justice in 1961 had by 1966 raised the number of fed-
''lly secured convictions in the area of organized crime from 73 to
7. 'Yet against tile hard-core little real progress was made. The esti-

'.Iated number of members of the leading groups today is put at 5,000.
illluing the 1961-66 period, only 185 of these individuals were indicted

lnd 102 convicted. Six gained acquittals and dismissals and four
c-lnmed reversals. A conviction rate of 5 percent per 5-year period
u'-llv constitutes more than a harassing action. The effect is neg-

0rzranized criminals must hold meetings to lay plans. Where the
° ranphical area over which they operate is large, they must use

"P'lblonnes. Wiretapping and electronic surveillance techniques can
"'e"rPtf these wire and oral eommunllcni io , llq ; .;. ; --
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the whole situation. More than the securing of an evidentiary substi-
tute for live testimony, which is not subject to being eliminated or
tampered with by fear or favor, is necessary. To realize the potential
possible from the use of criminal sanctions, it will be necessary to
comit to the system more than legal tools. Time, talent, and per-
sonnel are required. Nevertheless, no amount of time, talent, or per-
sonnel-without the necesary legal tools-will work, and authorized
wiretapping and electronic surveillance techniques by law enforcement
officials are indispensable legal tools.

Debate over the constitutionality of wiretapping and electronic sur-
veillance techniques has raged insistently since the Court decided in
1928 in Olinstead v. United States, 277 U.S. 438 (1928), that wire-
tapping accomplished without a physical trespass into a constitu-
tionally protected area did not violate any provision of the Constitu-
tion. That debate has taken many forms. It has posited many
hypotheses. All of them need not now be considered, for the Court itself
now has authoritatively set down the constitutional standards in this
area on the use of these techniques in Berger v. New York, 388 U.S. 41
(1967), and Katz v. United States, 389 U.S. 347 (1967).

The Berger decision reversed by a vote of 6 to 3 the conviction,
secured through a court-ordered eavesdrop, of a New York public
relations man for conspiracy to bribe the chairman of the New Yorlk
State Liquor Authority. In declaring the New York State eavesdrolp-
ping statute unconstitutional, the Court held that (1) a conversation is
within the fourth amendment's right to privacy protections, and the
use of electronic devices to seize conversations is a search within the
meaning of that amendment; (2) the language of the New Yorkl;
statute was so broad that it resulted in a treapassory instrusion into a
constitutionally protected area and is violative of the fourth and 14thl
amendments; and (3) evidence obtained by an eavesdrop which vio-
lates the fourth amendment must be excluded in State courts.

During the course of the majority opinion the Court delineated the
following constitutional standards the New York statute failed to
meet:

(1) Particularity in describing the place to be searched and the
person or thing to be seized.

(2) Particularity in describing the crime that has been, is being,
or is about to be committed.

(3) Particularly in describing the type of conversation sought.
(4) Limitations on the officer executing the eavesdrop order

which would (a) prevent his searching unauthorized areas, an.l
(b) prevent further searching once the property sought is found.

e5) Probable cause in seeking to renew the eavesdrop ordle Ir
6 Dispatch in executing the eavesdrop order.

(7) Requirement that the executing officer make a return on tlb
eavesdrop order showing what was seized.

(8) A showing of exigent circumstances in order to overcome
the defect of not giving prior notice.

The Katz decision, handed down 6 months after Berger, reaffirmedl
the principles and constitutional guidelines set out in Berger. In BKarC
petitioner was convicted of interstate transmission of wagering il-
formation via telephone in violation of a Federal statute (18 U.S.(C
1084). At trial the Government introduced, over petitioner's obiee-
tion, evidence of his end of telephone conversations, overheard 1)b

FI'BI agents who had attached an electronic listening and recording
levice to the outside of the public telephone booth from which he had
placed his calls.

On certiorari the Supreme Court held that the Government's activi-
ties in electronically listening to and recording petitioner's words con-
stituted an unlawful search and seizure within the fourth amendment
and reversed the conviction.

The Court noted that the Government handled the surveillance in
the following manner: (1) S'ihe agents did not begin their electronic
surveillance until investigation of the petitioner's activities had estab-
lished a strong probability that he was using the telephone in question
to transmit gambling information interstate, in violation of Federal
l:tw; (2) the surveillance was limited, both in scope and duration, to
the specific purpose of establishing the contents of petitioner's unlaw-
fll telephonic communications; (3) the agents confined their surveil-
lance to the brief periods cluring which petitioner used the telephone
b)ooth and took great care to overhear only the conversations of the
petitioner himself.

Commenting on the manner in which the surveillance was carried
o)nt, the Court stated, "It is clear that this surveillance was so narrowly
irotulmscribed that a duly authorized magistrate, properly notified of

tfle need for such investigatioin, specificallv informed of the basis on
whlich it -was to proceed, and clearly apprised of the precise intrusion
it wvould entail, could constitutionally have authorized, wvith appro-
li)late safeguards, the very limited search the Government asserts took
I)l te."

The Court noted that the agents had acted with restraint, but that
tile restraint was imposed by the agents themselves, not by a judicial
,r.icer. The agents wvere not required. before starting the search, to do

tl!e following things: (1) present their estimate of probable cause for
Itaclhed scrutiny by a neutral magistrate: (2) conduct the search
witlin precise limits established by a specific court order: (3) to

fy the authorizing magistrate, after the search, of all that had
beel seized.

In concluding, the Court held that the Government agents ignored
the procedure of antecedent justification that is central to the fourth
:mnendment, and a procedure the Court held to be a constitutional pre-
r',ndition of the kind of electronic surveillance involved in this case.

Working from the hypothesis that any wiretapping and electronic
ll'veillalnce legislation should include the above constitutional stand-

:1d'(', the subcommittee has used the Berger and Katz decisions as a
`ll(le in drafting title III. Each section of title III is discussed in
d(tail in the analysis section of this title, including those provisions
which are intended to conform to the Berger and Katz decisions.

·Legtislation meeting the constitutional standards set out in the deci-
i<ons, and granting law enforcement officers the authority to tap tele-
Pillne wires and install electronic surveillance devices in the investiga-
tion of major crimes and upon obtaining a court order, which is the
IPpl1ose of title III of S. 917, has been endorsed by the followling
riHlp s and organizations:

(1) The President's Commission on Law Enforcement and Ad-
ministration of Justice.

(2) The Judicial Conference of the IUnited States.
(3) Naltionll: Association of Attorn.i-p (roi l
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(4) National District Attorneys Association.
(5) Association of Federal Investigators.
6) All living former U.S. attorneys for the southern district

of New York.
(7) The National Council on Crime and Delinquency.

In addition to the above endorsements, the subcommittee received
comments on wiretapping and electronic surveillance legislation from
many State and Federal judges and law enforcement officials, officials
of State and local crime commissions, the attorneys general of the
States, local prosecuting attorneys, and other interested and qualified
persons. These statements favored almost without exception legislation
granting carefully circumscribed authority to law enforcement officials
to engage in wiretapping and electronic surveillance in the investiga-
tion of certain serious crimes after obtaining a court order. These
statements are available for reference in the subcommittee's offices.

It also should be pointed out that every U.S. Attorney General since
1931, excepting the present Attorney General, has endorsed some sort
of legislation granting law enforcement officers the right to utilize
wiretapping and/or electronic surveillance devices in the investigation
of major crimes upon the securing of a court order.

TITLE IV-STATE FIREARMS CONTROL ASSISTANCE

According to FBI figures, in 1966 firearms were used in 60 percent
of the murders committed in the United States. Thus, 6,500 persons
were killed in 1966 by persons armed with guns, a 16-percent increase
over 1965.

In the category of aggravated assault by gun and robbery by gun,
the percentages of increase were 25 and 14, respectively, with 43,500
citizens assaulted with firearms and 59,000 Americans robbed at gun-
point in 1966.

In 1967, there were further increases in these two categories of
violent crime; armed robbery increased 30 percent and aggrevated
assault by gun increased 22 percent.

President Johnson, the American Bar Association, the International
Association of Chiefs of Police, the National Association of Citizens
Crime Commissions, and civic, religious, and fraternal affiliations have
urged the enactment of meaningful and effective Federal legislation
to regulate the interstate traffic in, and access to, firearms.

Passage of this legislation would not interfere with the lawful use
of firearms by the vast majority of responsible gun owners in the
'United States.

We also believe that enactment of .this measure would aid in curb-
ing the problem of gun abuse that exists in the United States. The
preponderance of evidence substantiates that firearms controls are
effective in curtailing gun abuse and there is every reason to believe
that the enactment of this title would effect similar results.

A careful study of this issue for the last.6 years has led us to con-
elude that the enactment of this title is necessary and prudent.

EXTENT OF THE PROBLEM

The problem of firearms misuse in crimes of violence in the United
States has been adequately documented by the Judiciary Subcomnlit-
tee to Investigate Juvenile Delinquency, commencing with the subcorl-
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mittee's hearings record of 1963 and including the hearing records of
1964, 1965, and 1967.

There is no further need to detail the committee's findings in this
report, in view of the fact that they are included in the above-refer-
enced hearing records and in Judiciary Committee Report 1866, 89th
Congress, second session.

However, a summary of the major problem areas documented by
the committee is appropriate to outline the extent and the scope of the
firearms abuse problem.

Two prime sources of firearms to criminals, juveniles, mental de-
fectives, and crime-bent individuals which involve access to guns
through interstate routes are the mail-order common carrier source and
the out-of-State, nonresident source. In both cases, the committee's
record is replete with evidence substantiating that these sources of
firearms for illicit purposes are major problem areas with which only
the Federal Government can deal effectively.

Because of interstate, nonresident purchases of firearms for criminal
purposes, the laws of our States and their political subdivisions are
circumvented, contravened, and rendered ineffective.

As an example of this, the Massachusetts authorities have testified
that 87 percent of 4,506 crime guns misused in that State were pur-
chased outside of Massachusetts in neighboring States. The result is
that their stringent controls which are applicable to the sale of fire-
:arms and primarily handguns, are considerably reduced in effective-
neCSS.

The prosecuting attorney of Wayne County, Mich., which includes
the city of Detroit, testified that 90 out of every 100 crime guns con-
fiscated in Detroit are not purchased and registered in Michigan and
that the prime source of these crime guns is by purchases is neigh-
boring Ohio, where controls on firearms are minimal. This was also
true of the firearns used in the Detroit riot of July 23-29, 1967.

A second major source of crime guns, the mail-order, common car-
rier route, has been substantiated by the committee's investigations
and by the testimony of a host of witnesses who have appeared
before it.

One-quarter of the mail-order gun recipients investigated had crimi-
nall records before ordering and receiving their firearms. In addition,
juveniles and minors have utilized the anonymity of the mails to order
and then receive firearms by common carrier in circumvention and
contravention of State and local laws. In contributing to our ever-
increasing crime rates, juveniles account for some 49 percent of the
arrests for serious crimes in the United States and minors account
for 64 percent of the total arrests in this category.

Additional major problem areas concern (1) the question of im-
ported firearms; (2) the ease with which anyone can become licensed
as a federally licensed dealer in firearms; and (3) the ease with which
:nVone may acquire a destructive device, such as an antitank gun, a
a zooka, or a mortar for unlawful purposes.
Substantial numbers of firearms that are sold via the mail-order

ronllc in the United States are foreign imported firearms, either of
:le. military surplus category or the category of inexpensive, small-
:fliler firearms, which have been termed as "unsafe" and as "Saturday

niwzit specials."
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Our law enforcement officials have testified that from 50 to 80 per-
cent of the crime guns that are confiscated each year are foreign im-
ports of either of the above categories of weapons. Many of these im-
ports are shipped into the United States as parts or disassembled.
Many are rebored and rechambered upon reentry into the United
States and the barrels are cut down for concealment purposes.

The majority of the countries whose surplus arms are dumped in the
United States stringently control access to firearms within their own
borders and preclude such dumping in those countries. Furthermore,
the United States no longer sells domestic military surplus to the
public. Only through affiliation with the National Rifle Association
may an individual secure a domestic military surplus firearm from the
Federal Government.

The importation of military surplus arms is a contributing factor
to the misuse of the destructive devices, such as the Finnish Lahti
antitank gun that was used in the robbery of a Brinks Co. installation
in Syracuse, N.Y.

The majority of the destructive devices that have been used un-
lawfully in recent years in the United States have been imported
military surplus. Such implements of war have no sporting use and
their continued importation and domestic availability to virtually
anyone cannot be justified.

The last major area covered by the committee in its investigations
and hearings concerns, the licensing standards and the issuing of
licenses to persons as federally licensed dealers, manufacturers, and
importers in firearms.

A recent Treasury Department survey of licensed firearms dealers
reflects that fully one-quarter of them are not bona fide dealers in fire-
arms, but rather are individuals who have purchased a Federal license
for $1 in order to trade in firearms at substantial discounts or for
whatever other purpose they desire.

.The $1 license fee is not realistic and the licensing standards are not
adequate to insure that only bona fide persons are to be licensed as
Federal firearms dealers. In addition, the licensing fee for manufaic-
turers and importers is not realistic nor are the standards in order to
obtain such licenses adequate under existing law.

The. problem of gun abuse as documented by the committee is
real, it is urgent and it is increasing each year and there should be no
further delay in meeting it squarely with remedial Federal legislation.

PRESIDENT'S STATEMENT ON FIREARMS CONTROL

In President Johnson's message on crime to the Congress of Feb-
ruary 6, 1967, he indicated that "Any effective crime control progract
requires the enactment of firearms legislation." He went on to under-
score the need for firearms legislation and said "I urge the 90th Col-
gress to place it high on its agenda in this session."

He went on to indicate that the legislation that he was proposing t,,
the Congress was "closely comparable in substance to that which was
under consideration in the last Congress."

In concluding his remarks on this issue, the President said: "To
pass strict firearms control laws at every level of government is aIl
act of. simple prudence and a measure of civilized society. Furthler
delay is unconscionable."

S PI.'CE OF ('OVERAGE

7/c iltcrsfate traffi i1 h irin-o)der' firearms, other than rifles and
sxhotqu ns

'I[le title would have the eff ect of channelillng interstate and foreign
cilnierce in firearms other than rifles and shotguns through federally
li(leused importers, manullfacturetrs, and dealers, thereby prohibiting
the conmmercial mail-order t'iaflii( in firearms other than rifles and
shllotgunls to unlicensed persons. This will enable the States to more
i'r'.ctiv\ely control this traflic within their own jurisdictionsl under the

1 ,lic.e pow'r' grantedl to thel 1by the Constitution.
'I'he record reflects the concern of law enforcement officials through-

,lll the colintry over the va, t lproliferation of mail-order firearms in
iit(l'state commelrce.

'Ihis traffic is a nmeans which affords circumrvention and contraven-
tion of State and local laows o-overning the acquisition of firearms.
It is characterized by ready a -nilability, minimal cost and anonymity
:If pu'llichase. The result has been an ever-increasing abuse of this source
of fireanms by juveniles, minors, and adult criminals. We believe that
th1e controls on the mail-ordler traffic as contained in this title are
111st ied.

.I1/i;fit;olz of fireal)..? 7// j/ll'cliif/c. and minOrs
'lie fitle nwoild b)ar fe l erally Ii'(nsed iniportcrs, mnlanufacturers,

:ill dealers from selling or otherwlise disposing of any firearms to
:mly person who (in the case of an indclividual) he knows, or has rea-
·-.l'mI)le cause to believe, is under 2.1 years of age (except for a shotgrun
r!, rifle). The title would place similar restrictions on interstate ear-

liclrs regarding delivery of firearnms to such persons. Thus, the title
\-sillll provide a uniform and effective means through the United
t:liecs for preventing the acquisition of the specified firearms by

cersons under such ages. Howvever, under the title, a minor or juvenile
\ihlltl not be restricted from owning, or learning the proper usage
if tlie firearm, since any firearm which his parent or guardian desired
1imIii to have could be obtained for the minor or juvenile by the parent
Or eiiaiadiau.

'I'he clandestine acquisition of firearms by juveniles and minors is
I i(oct serious problem facing law enforcement and the citizens of this
Ilnlltrv. The controls proposed in the title are designed to meet this

I'ml lemn aL! to substantially curtail it.

i/ -_ f.,lc / ?7urch ase of conrccrallt7e firearms
'l!Ih title A-ould prohibit a federally licensed importer, manufac-

';1ri'. 0or dealer from selling or otherwise disposing of a firearm (other
a}..n :1 hoftgun or rifle) to any person whom he knows, or has rea-

,:ll,. fle cause to believe, does not reside in (or in the case of a cor-
"!".';ltion 0or other b)usiness entity, who does not have a place of
' i-cs% in) the State in which the importer's, manufacturer's, or
:'1'"ls llnace of business is located.
l'l1e title would also minake it unlawfull for anyv person to bring into
:i li\·e in the State where. lie resides a firearm purchased outside
'it .lt(fe in those cases where it would be unlawful for him to pur-
::' o possess such firearm in the State (or political subdivision

"'"!",f) v\were he resides.
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The provisions of the title which prohibit a licensee from disposing
of firearms (other than rifles and shotguns) to persons who are not
residents of the State in which he conducts his business is justified
by the record, which is replete with testimony documenting the fact
that the purchase of such firearms by persons in other than their
residence State is a serious contributing factor to crime. Testimony
further indicates that large numbers of criminals and juveniles have
availed themselves of this source of firearms in order to circumvent
the laws of their respective jurisdictions.
Importation of nonsporting and military surplUs firearms

The title would curb the flow of surplus military weapons and other
firearms being brought into the United States which are not par-
ticularly suitable for target shooting or hunting.

The provisions concerning the importation of firearms would not
interfere with the bringing in of currently produced firearms, such
as rifles, shotguns, pistols, or revolvers of recognized quality which
are used for hunting and for recreational purposes, or for personal
protection...

The importation of certain foreign-made and military surplus non-
sporting firearms has an important bearing on the problem which this
title is designed to alleviate. Thus the import provisions of this title
seem entirely justified.
Highly destructive weapons

The title would extend the coverage of Federal law specifically
to include highly destructive devices, such as explosive or incendiary
bombs, grenades, mines, and so forth, and would establish strict con-
trols for interstate and foreign commerce in such devices, and large-
caliber military-type weapons, such as bazookas, mortars, and antitank
guns.

The record reflects a consensus that these highly destructive devices
should be subjected to strict Federal regulations.
Licensing of importers, manufacturers, and dealers

The. title would prescribe meaningful licensing standards and denial
hearing procedures designed to assure that licenses would be issued
only to'responsible, law-abiding persons actually engaged in or in-
tending to engage in business as importers, manufacturers, or dealers
in firearms. License fees, to be increased by the title, would provide
sufficient funds to partially defray investigation of applicants and
would tend the discourage license applications by persons who (d,
not intend to engage in the business for which the license is sought.

The record is abundantly clear on the need.for the provisions of this
title which set forth specific standards and increased license fees in
order to obtain Federal licenses to engage in business as a manufac-
turer, dealer, or importer in firearms.

The absence of specific standards from the present Federal law
and the minimal fees in the law have, resulted in abuse which violat e.
the intent of present Federal firearms controls.
Recordkeeping provisions

The title would place more emphasis on the recordkeeping respoll-
sibilities of licensees by requiring that the licensee record identifyillg
information submitted to him by the purchaser, and by specifically
providing for the inspection of records by the Treasury Departmel-

The title would also authorize the release of pertinent information
obtained from the licensee's records, to State and local authorities, to
assist them in law-enforcement activities. In addition, the title would
mnake it possible to require, by regulations, the submission of reports
concerning the operations of licensees.

7'ransfer of Federal Firearms Aet
T1his Title transfers the provisions of the Federal Firearms Act, as

modified by this Title, from Title 15 of the United States Code to
Title 18 of the United States Code, which Title contains the Federal
criminal laws.

CONSTITUTIONALITY OF FEDERAL FIREARAMS LEGISLATION

A number of witnesses at the hearings have raised the ques-
tion of the constitutionality of Federal firearms legislation, because
it would interfere with individual rights guaranteed by the second
amendment to the Constitution. The amendment provides:

A well regulated Militia, being necessary to the security of
a free State, the right of the people to keep and bear Arms,
shall not be infringed.

It is noteworthy that enactment of the National Firearms Act of
1034, as well as of the Federal Firearms Act, was opposed on the
same grounds and that these statutes were attacked in the courts
as being violative of the second amendment. The courts have uni-
formly ruled to the contrary, and their decisions make it plain that
the amendment presents no obstacle to the enactment and enforce-
iient of this title.

The decisions hold that the second amendment, unlike the first,
was not adopted with the individual rights in mind, but is a prohibi-
tion upon Federal action which would interfere with the organiza-
tion of militia by the States of the Union.

Obviously, Federal firearms legislation does not hamper the present-
dtl militia, that is, the National Guard, and the courts have held
accordingly (see United States v. Miller, 307 U.S. 174 (1939); Cases
v. iUnited States, 131 F. 2d 916 (1st Cir., 1942), cert. den., sub nom

el'asquez v. United States, 319 U.S. 770 (1943); United States v.
7'or, 131 F. 2d 261 (3d Cir., 1942), rev'd on other grounds, 319 U.S. 463
(1943); United States v. Adams, 11 F. Supp. 216 (S.D. Fla., 1935)).

It, is sometimes contended that, aside from the second amendment,
Ihere is a natural right to bear arms, or a right stemming from a State
i.n'stitution. However, it is well settled that there is nothing inherent

ill any such right that renders it absolute. The overwhelming majority
'f State cases hold that the legislature may prescribe regulations and
limitations with regard to the carrying of weapons. It is clear, for
'sxample, that a State law prohibiting the carrying of revolvers with-
,at a license, or forbidding possession of concealed weapons, does not
violate either the Federal or that States's constitution. And it is clear
also that no body of citizens other than the organized State militia, or
,'illr military organization provided for by law, may be said to

sav e a constitutional right to bear arms.
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In stmnmary, the decided cases, both at the Federal and State levels,
reveal no constitutional barrier to the passage of this title. To the
contrary, they afford ample precedent for its validity.

SECTION-BY-SECTION ANALYSIS

TI'rLR I

Section 101.-Section 101 of part A establishes within the Depart-
ment of Justice, under the general authority of the Attorney General,
a three-member Law Enforcement Administration (referred to in
this title as '"Administration") appointed by the President., by and
With the consent of the Senate. No more than two members of the
Administration shall be of the same political party. The members
of the Administration shall have special qualifications and expertise
in the field of law enforcement.

rART B-PLANXNING GRANTS

Sections 201 and B02 establish and authorize a grant program to be
carried out .by the Administration for the purpose of encouraging
and assisting States and local governments to prepare and adopt
comprehensive law-enforcement plans, with the proviso that no unit
or combination of units of local government shall be eligible for :a
planning grant unless it has a population of 50,000 or more persons.

Section 203.-Section 203 provides that a grant authorized unoder
section 202 shall not exceed 80 percent of the total cost of the prela-
rattion, development, or revision of a plan.

Section 204.-Section 204 states that the Administration may ad-
vance grants authorized under section 202 upon application. Such
application shall (1) set forth programs and activities designed to)
carry out the purposes of section 302, (2) contain information :as
may be prescribed in accordance with section 501, and (3) contain a
certification that a copy of the application has been submitted to tlhe
chief executive of the State and, where appropriate, the State law-
enforcement agency, of the State or States.n which the applicant is
located, in acordance with section 521.

PART C--RANTS FOR LAW ENFORCEMIENT PURPOSES

Section 301.-States the purpose of this part to be to encourage
States and units of general local government to carry out programl
and projects to improve and strengthen law enforcement.

Section 302(ca).-Authorize the Administration to make grants to
States and units of general local government, and combinations of
such States or units, to improve and strengthen law enforcement. T,'l
be eligibile for a grant, such State, unit or combination of units of
local gove!nment must have a population of not less than 50,(000
persons.

Subsection (b) of section 302 set forth the purposes for which gr'itll
mav be made under this part to be: (1) Public protection, includial7
the development, demonstration, evaluation, implementation. and pa""l
chase of methods, devices, facilities, and equipment designed to iln-
prove and strengthen law enforcement and reduce crime in public an,1
private places. (2) The recruitment and training of law enforceenpt(1i
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lrsml.lll1. (3) Public education relating to crime lrevention and en-
)c1,.1rging respect for law and order. (4) Construction of buildings or

,I.er facilities which would fulfill or implement the purpose of this
sctdion. (5) Organization, education, and training of special law en-
forcement units to combat. organized crime. (6) Organization, educa-
tion, and training of regular law enforcement officers, special law en-
foic(minent units, and law enforcement reserve units for the prevention,
,1e(c tion, :ned control of riots.

,S'ubsection (c) of section 302 limits the amount of any grant under
ilis part to not more than 60 percent of the cost of the program or
project, except that up to T5 percent of the cost may be allowed for

lm ailats for organized crime and riot control purposes, and not more
ilianl 50 percent of the cost mayv be allowed for construction of build-
inlgs or other facilities, with no part of the funds to be used for land
acqurisition.

Subsection (d) provides that not more than one-third of any grant
1Xowa be expended for the compensation of personnel except that this
limitation shall not apply to personnel engaged in training programs.

Sectioen 303(a).-Requires an application be made to the Adminis-
trt ion containing: (1) information which may be prescribed in
accordance with section 501; and (2) a program which carries out the
i'IIposes set forth in section 302 which is consistent with a law enforce-
meat. plan developed by the applicant and approved for the purposes
,f this part.

,%ubsection (b) of section 303 authorizes the Administration to make
-rants under this part only if the applicant has on file with the Admin-
isr'ation an approved law enforcement plan which conforms to the

pInoses and requirements of this title. Each plan shall (1) encompass
: St:te, unit or general local government, or combination, unless it is
11,t practicatble to do so, and (2) contain adequate assurances that

ed(leral funds to be made available under the application will be used
to s-ipplement, or, to the extent practicable, increase the amount of
filll(s that the applicant would otherwise make available for law
in forcement purposes.

,%w7)usction (c) of section 303 states that the Administration may
:1ll)iove applications for grants under this part only if the require-
',eits of subsections (a) and (b) are met. The Administration is

rlil(cted to encourage plans which encompass entire metropolitan
:lre:es. encourage plans which are coordinated with other State or local
Illt:ss and systems, and encourage plans which provide for the improve-
te'it, of all law enforcement agencies in the area encompassed by the

S,'W/ion r041(a).-In making grants under this part, the Adminis-
';lti(n is to give special emphasis, where appropriate or feasible, to

I'tr:lns and projects dealing with the prevention, detection, and
'uitrIel of organized crime and of riots.

"l).h-rrtion (b) of section 304 suspends the requirements of section
": 1111ttil August 31, 1968, and authorizes the Administration to make
2l1t for programs and projects dealing with the prevention, dcetee-
'.11 :led control of riots and other civil disorders on the basis of
'I .iihll applications, including the relationship of the programs and

:'t"'il's to the general program for the improvement of law
"' h "I)'l'(qllel] ~,
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PART D-TRAINING, EDUCATION, RESEARCH, DEIONSTRATION, AND
SPECIAL GRANTS

Section 40l.-States the purpose of this part.
Section 402(a).-Estabhishes within the Department of Justice,

under the general authority of the Administration, a National Insti-
tute of Law Enforcement and Criminal Justice to encourage research
and development to improve and strengthen law enforcement.

Subsection 402(b) authorizes the Institute to (1) make grants or
enter into contracts with public agencies, institutions of higher educa-
tion, or private organizations to conduct research, demonstrations, or
special projects pertaining to the purposes described in this title;
(2) make continuing studies to develop new or improved approaches,
techniques, systems, etc., to improve and strengthen law enforcement-
not limited to projects ior programs carried out under this title; (3)
carry out behavioral research projects on the causes and preventions
of crime and the evaluation of correctional procedures; (4) make
recommendations for the improvement and strengthening of law en-
forcement by Federal, State, and local governments; (5) carry out
programs of instructional assistance, such as research fellowships:
(6) collect and disseminate information to improve and strengthen
law enforcement; and (7) establish a research center to carry out tlhe
programs described in this section.

Section 403.-Provides that grants for this part may be up to 100
percent of the total cost of each project for which a grant is made.

Section 404(a).-The Director of the Federal Bureau of Investiga-
tion is authorized to (1) establish and conduct training programs for
State or local law enforcement personnel at the Federal Bureau of
Investigation National Academy at Quantico, Va., when such train-
ing is requested by the State or local unit of government; (2) develop
new or improved approaches, techniques, systems, equipment, andl
devices to improve and strengthen law enforcement; and (3) at the
request of a State or local unit of government, assist in conducting
regional training programs for the training of State and local law
enforcement personnel.

Subsection (b) of section 404 provides that in carrying out the
duties of this section the Director of the Federal Bureau of Investiga-
tion shall be under the general authority of the Attorney General.

Section O45.-Repeals the Law Enforcement Assistance Act of 1965,
with the provision that the' Administration is to study, review, and
evaluate projects and programs funded under that act. The Adminis-
tration (or the Attorney General until the members of the Adminis-
tration are appointed) is authorized to obligate funds for the con-
tinuation of LEEA projects approved prior to the date of enactment
of this act, to the extent that such approval provided for continuation.

Section 406(a).-Authorizes the Administration, after consultation
with the Commissioner of Education, to carry out programs of
academic educational assistance provided for in subsections (Ib) and
(c) of this section.

Subsection (b) of section 406 authorizes the Administration to make
payments to institutions of higher education for loans to students
enrolled on a full-time basis in college-level programs approved by
the Administration and leading to degrees or certificates in area's
directly related to law enforcement. Special consideration will ble

given to police or correctional personnel of States or local govern-
nent on academic leave to earn such degrees or certificates. The max-

imnum loan authorized for any person is $1,800 per academic year. The
total amount of any suci loan shall be canceled at the rate of 25 per-
cent of the total anount of the loan plus interest for each year of
service as a full-time law enforcement officer. The Administration is
to issue regulat[ioas stating terms and conditions under which loans

ore to 'be made.
Subsection (c) of section 406 authorizes the Administration to make

payments to institutions of higher education for tuition and fees of
law enforcement officers enrolled in college-level courses. The maxi-
Inum payment is $200 per academic quarter or $300 per semester. The
academic program must be approved by the Administration and lead
to a degree or certificate in an area related to law enforcement or an
atcea suitable for persons employed in law enforcement. An officer
receiving assistance under this subsection must agree to repay the full
:Ilnount of the assistance if he does not remain in the employment of
Ihis law enforcement agency for 2 years following completion of the
courses for which assistance was granted.

PART E-.ADIINi'STRATIrE PROVISIONS

,q'etion 50 1.-Authorizes the Administration, after consultation
'itih representatives of States and units of general local govern-
ellent, to establish rules and regulations necessary to the exercise of

its functions under, and are consistent 'with the stated purpose of this
title.

Section, 50£.-Section 502 permits the Administration to delegate to
any officer or official of the Administration, or, with the approval of
the Attorney General, any officer of the Department of Justice, such
fuinctions as it deems appropriate.

Section 503.-Section 503 provides that the powers, functions, and
duties specified in this title to be carried out by the Administration
slall not be transferred elsewhere in the Department unless specifi-
v'ally hereafter authorized by the Congress.

Section 5 0 4.-Section 504 gives the Administration the power to
hold hearings, sign and issue subpenas, administer oaths, examine
witinosses, and receive evidence at any place in the United States it

aity designate.
IS'ections 505 and 506.-Sections 505 and 506 amend sections 5315

;td 5316 of title 5, United States Code, to provide for the schedule of
')nl'censation of the Administrator at a level IV position ($27,000)
."Id the Associate Administrators at level V positions ($26,000).

Section 50 7 .-Section 507 authorizes the Administration, subject to
tile civil service and classification laws, to select, appoint, employ,
:,td fix the compensation of officers and employees necessary to carry
"'It ilhe functions of this title.

Section 5 08 .- Section 508 authorizes the Administration, on a re-tirbin'sable basis, to use the available services, equipment, personnel,
.Id facilities of the Department of Justice and of other agencies of

II* Government.
Section 5 09 .-Section 509 provides that the Administration shall

I-me the power and authority to discontinue payments under this
iile, after reasonable notice and opportlnitv for 'h;,,- .--
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it finds that the applicant or grantee substantially fails to comply
with the provisions of this title, regulations promulgated by the
Administration, or a plan or application submitted in accordance with
the provisions of this title.

Section 510.-Subsection (a) of section 510 states that the findings
and conclusions of the Administration shall be final, except as herein-
after provided.

Subsection (b) of section 510 provides that whenever the Adminis-
tration takes action to reject an application, deny a grant, make a
grant in a lesser amount than applied for, or discontinues a grant or a
portion thereof, it shall so notify the applicant or grantee of its action
setting forth the reasons for the action taken, and further provides
that an applicant or grantee, under this title, upon request, may
obtain a hearing before the Administration upon the action taken, aln(
the Administration is authorized and directed to hold such hearings.
The findings of the Administration shall be conclusive except as other-
wise provided in this part.

Subsection (c) of section 510 provides for a rehearing if an applicanlt
is dissatisfied with the findings of the Administration under subsec-
tion (b) of section 510.

Section 511.--Subsection (a) of section 511 provides for appeal by
an applicant or grantee dissatisfied with the final action under section
509 or section 510. It grants such applicant or grantee 60 days after
notice of action to file with the appropriate IT.S. circuit court of
appeals a petition for review of the final action of the Administration.
The Administration is directed to file in the court the record of the
proceedings on which the action was based.

Subsection (b) of section 511 provides that the court, for good callse
shown, may remand the case to the Administration to take furthler
evidence and the Administration may make new modified findings of
fact and modify its previous action.

Subsection (c) of section 511 gives the court jurisdiction to affilrm
the action of the Administration or to set it aside', in whole or in part.
The judgment of the court shall be subject to review by the Supremile
Court of the United States.

Section 5 12.-Section 512 provides a 5-year period for the programs
provided for by this title.

Section 513.-Section 513 authorizes the Administration to request
from other Federal agencies statistics, data, program reports, and
other material in order that the programs under this title can ,be
carried out in a coordinated manner.

Section 514.-Section 514 provides for the reimbursement of the
heads of other Federal departments for the performance of "nyl
functions under this title.

Section 515.-Subsections (a) and (b) of section 515 provide tlht
the Administration shall collect and disseminate information on t111
condition and progress of law enforcement in the several States, andl t'
cooperate and lend technical assistance to States or local governmentDl
units.

Section 516.-Subsection (a) of section 516 permits the Adinili-
tration to determine the method of payments under this title.

Subsection (b) of section 516 provides that not more than 12 pele(ni
of the funds appropriated for any 1 fiscal year shall be used in ,my'
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one State. This limitation does not apply to grants made ulnder
parlt D.

Section 517.--Section 517 authorizes the Administration to appoint
advisory committees and makes provisions for compensation and
travel allowances.

Section 518.-Subsection (a) of section 518 provides that nothing
contained in this title or any other act shall be constrled to authorize
any Federal control over any law enforcement agency of any State or
political subdivision thereof.

Subsection, (b) of section 518 states that notwithstanding any other
provision of law the Administration shall not construe anything in
this title as authorization to require an applicant or grantee to adopt
a percentage ratio or other program to achieve racial balance or to
eliminate racial balance in any law enforcement agency, or to deny or
discontinue a grant because of the refusal of an applicant or a grantee
to adopt such a ratio, system, or program.

Section 519.-Section 519 directs the Administration to report to the
President and to the Congress by August 31 of each year on the activ-
ities under this title.

Section 520.-Section 520 authorizes $100,111,000 to be appropriated
for the fiscal years ending June 30, 1968, and June 30, 1969, and $300
million for the fiscal year ending June 30, 1970. Authorization of sums
for succeeding fiscal years is left to the discretion of the Congress.

Of the amount appropriated for the fiscal years ending June 30,
196(8, and June 30, 1969, $25 million shall be for part B, planning
.grants; $50 million shall be for part C, law enforcement grants (action
rianllts), with not more than $2,500,000 of action grant funds for pro-

grams or projects in the area of public education relating to crime pre-
vention and improving public understanding in relation to law en-
forcement, not more than $15 million for projects and programs
relating to the prevention and control of organized crime, with not
more than.$1 million to be used in any one State; not more than $15
mIillion for projects and programs relating to the prevention and con-
trol of riots, not more than $10 million shall be for purposes relating
to correction, probation, and parole; and $25,111,000 shall be for the
l)urposes of part D, training, education, research, demonstration, and
sl)ecial grants, of which amount $5,111,000 shall be for the Federal
Bltreau of Investigation to carry out its functions under section 404,
and not more than $10 million shall be for programs of academic edu-
cat ional assistance authorized by section 406.

Section 52 1.-Section 521 sets as a prerequisite for a grant under
this title a certification that the applicant has submitted a copy of tlhe
application to the chief executive of the State or States, and, where
iTlIpropriate, to the State law enforcement agency or agencies, in which
ille unit is located. It provides a period of 60 days in which the chief

executive and, where appropriate, law enforcement agency can evalu-
ate the application in relationship to other applications and submit
,(Ihl evaluation in writing to the Administration.

Section 522.-Subsection (a) of section 522 provides for the keeping
,f slch records by each recipient as the Administration shall prescribe.

'%b.iNection (b) of section 522 provides that the Administration and
'he Comptroller General shall have access to pertinent material relat-

to grants received under this title.
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PART r-DEFINITIONS

Section 601.-Section 601 defines, as used in this title, the following
terms: "law enforcement," "organized crime," State," "unit of general
local government," "combination" as applied to States or units of
general local government, "combination" as applied to States or units
of general local government, "construction," 'State law enforcement
agency," "State organized crime prevention council," "metropolitan
area," "public agency," and "institution of higher education."

TITLE II

Section 701 of title II adds new sections 3501-3503 to chapter 223,
title 18, United States Code. The section analysis by Code citation
follows:

Section 3501, United States Code.-Subsection (a) of section 3501
provides that a voluntary confession is admissible in evidence in any
criminal prosecution brought by the United States or the District of
Columnbia.

Subsection (b) lists the factors and circumstances that the trial
judge is to consider in deciding whether the confession is voluntary.

Subsection (c) provides that a confession made while under detein-
tion shall not be inadmissible solely because of delay in bringing the
defendant before a magistrate or commissioner.

Subsection (d) provides that nothing in that section will bar from
evidence a voluntary spontaneous confession, given to anyone without
interrogation or when the defendant was not under arrest or other
detention.

Subsection (e) defines the term "confession" to include incriminat-
ing statements.

Section 3502, United States Code,-Section 3502 denies jurisdiction
to Federal courts to reverse State cases involving admissions and
confessions admitted as voluntarily given where the highest court of
the State has affirmed.

Section 3503, United States Code.-Section 3503 provides that eye-
witness testimony is admissible in evidence and limits the appellate
jurisdction of Federal courts in both Federal and State cases ad-
nitting this testimony into evidence.

Section 702 of title II adds a new scetion 2256 to chapter 153, title
28, United States Code. The analysis of the new section to the Code is
as follows:

Section 2256, United States Code.-Section 2256 provides that State
courts' judgments in criminal cases regarding questions of law or fact
shall be conclusive unless reversed by a court with jurisdiction to re-
view by direct appeal or certiorari, and denies Federal court jurisdic-
tion to review State court criminal judgments, except upon appeal or
certiorari after review of such judgments by the highest court of the
State.

TITLE III

Because of the complexity in the area of wiretapping and electronic
surveillance, the committee believes that a comprehensive and in-depthi
analysis of title III would be appropriate in order to make explicit coln-
gressional intent in this area.

Section 801.-Section 801 contains the findings relating to the con-
(litions with which the proposed legislation is designed to deal, and of
the actions necessary to cope with those conditions.

Paragraphs (a) notes that intrastate and interstate wire communi-
cations in our Nation are inextricably interwoven. Because the same
facilities ate alternatively used by each class of communiaction, it is
not practicable to draw a distinction between them. (Wiess v. United
St'ates, 308 U.S. 321 (1939).) It then finds that there has been exten-
sive wiretapping carried on without legal sanction or the consent
of any of the participants to the communications. Next it recognizes
that intercepting devices are being used by certain segments of our
society to overhear private oral conversations. It then notes that the
contents of these communications are used in court and administra-
tive proceedings and by persons whose activities affect interstate com-
merce and that the possession, manufacture, distribution, advertising,
and use of these devices are facilitated by interstate commerce. Com-
pare Wickard v. Filburn, 317 U.S. 111 (1942). The findings also recog-
nize again that it is not practicable to draw distinctions between differ-
ent classes of oral communications.

Paragraph (b) recognizes that to protect the privacy of wire and
oral communications, to protect the integrity of court and administra-
t ive proceeding and to prevent the obstruction of interstate commerce,
it is necessary for Congress to define on a uniform basis the circum-
stances and conditions under which the interception of wire or oral
communications may be authorized. It also finds that all unauthorized
interception of such communications should be prohibited, as well as
the use of the contents of unauthorized interceptions as evidence in
courts and administrative hearings.

Paragraph (c) recognizes the extensive use made by organized crime
of wire and oral communications. It then finds that the ability to inter-
eel)t, such communications is indispensable in the evidence gathering
process in the administration of justice in the area of organized crime.

Paragraph (d) recognizes the responsible part that the judiciary
mullst play in supervising the interception of wire or oral communica-
tions m order that the privacy of innocent persons may be protected:
Except in emergency situations (2518(7)) and where the national
security is involved, the interception or use of wire or oral commlmi-
cantions should only be on court order. Because of the importance of
Prlvacy, such interceptions should further be limited to major offenses
ancd care must be taken to insure that no misuse is made of any informa-
tion obtained.

Section 802.-This section amends title 18, TJnited States Code, by
a(lWling a new chatper, entitled "Chapter 119-Wire Interception and
Interception of Oral Communications."

Section 2510 of the new chapter contains the definitions of certain
Iwords employed in the proposed new chapter.

Paragraph (1) defines "wire communication" to include all com-
mlunications carried by a common carrier, in whole or in part, through

,Ii' N-ation's communications network. The coverage is intended to
ho Cmprehensive.

Paragraph (2) defines "oral communication" to include any oral
'Ill"munication uttered by a person exhibiting an expectation that such9 i'nml1inication is not subject to interception under circumstances
". tif-ing such expectation. Tho defnition is intended to reflect ex-
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istinig lawv. See Katz v. United States, 389 U.S. 347 (1967). Compare
United States v. South Eastern Underwriters Assn., 322 U.S. 533
(1944) with Lee v. Florida, 191 So. 2d 84 (1966), cert. granted, Jan.
15, 1968, No. 174, 1967 Term. The person's subjective intent or the
place where the communication is uttered is not necessarily the
controlling factor. Compare Linnell v. Linnell, 143 N.E. 813 (Mass.
1924), with Freeman v. Freeman, 130 N.E. 220 (Mass. 1921). Never-
the less, such an expectation would clearly be unjustified in certain
areas; for example, a jail cell (Lanza v; New York, 370 U.S. 139
(1962)) or an open field (Hester v. United'States, 265 U.S. 57 (1924)).
Ordinarily, however, a person would be justified in relying on such
expectationr when he was in his home (Silvermnan v. United States,
365 U.S. 505 (1961)') or office (Berger v: New York, 388 U.S. 41
(1967)'), but even there,' his expectation under certain circumstances
could be unwarranted, for example, when he speaks too loudly. See
State v: Cartworight, 418 P. 2d 822'(Ore. 1966), cert denied, 386 U.S.
937 (1967). The persoh's expectation that his communication is or is
not subject'to "interception," defined in paragraph (4), discussed be-
low, is, thus to be gathered and evaluated from and in terms of all
the facts and circumstances.

Paragraph (3) defines "State" to include the District of Columbia.
the Commonwealth of Puerto Rico, and any territory or possession
of the United States. '

Paragra.ph (4) defines "intercept" to include the aural acquisitionl
of the contents of' any wire or oral communication by any electronic.
mechanical, or other device. Other forms of surveillance are not within
the proposed legislation. See Lee v. United States, 274 U.S. 559 (1927):
Corngold v. United States, 367 F. 2d (9th 1966). An examination of
telephone company records by law enforcement agents in the regular
course of their duties 'would be lawful ;because it would not be nn
"interception." (United States v. Russo, 250 F. Supp. 55 (E.D. Pa.
1966) ). The proposed legislation is not designed to prevent the tracing,
of phone calls. The use of a "pen register," for example, would lie
permissible. But see United States v. Dote, 371 F. 2d 176 (7th 1966).
The proposed legislation is intended to protect the privacy of tle
communication itself and not the means of communication.

Paragraph (5) defines "electronic, mechanical, or other device" to
include any device which can be used to intercept wire or oral colnl-
munications. Only equipment furnished to a subscriber by a commumi-
cations common carrier in the ordinary course of its business, and being
used by the subscriber in the ordinary course of its business, equil,-
ment being used by'a communications common carrier in the ordinary
course of its business, or by an investigative or law enforcement officer
in the ordinary course of his duties, or hearing aids would be excludeod
Otherwise the phrase intends to be comprehensive.

Paragraph (6) defines "person" to include any individual, partnelr-
ship, association. corporation, agent, or other natural or legal entilty
Through the various provisions of the proposed legislation, includilin
the section imposing civil and criminal liability, this definition defile'
the scope of the proposed chapter. The definition explicitly incluld(e
any officer or employee of the United States or any State or politiil
subdivision of a State. But see Pierson v. Ray, 386 U.S. 547 (1967).
Only the governmental units themselves are excluded. Compare NI0'

,oe v. Pape, 365 U.S. (1961); WVilford v. California, 352 F. 2d 474
(!)Ih 1965). Otherwise the definition is intended to be comprehensive.

l'arlgraph (7) defines "investigative or law enforcement officer" to
illclude any Federal, State, or local law enforcement officer empowered
i, lliike investigations of or to make arrests for any of the offenses
eiiillmerated in thle proposed legislation. It would include law enforce-

eient personnel carrying out law enforcement purposes. It includes
Iwithin the phrase any attorney authorized by law to prosecute or par-
icipate in the prosecution of such offenses. The definition gives recog-
lnilion to the affirmative responsibility which the prosecuting officer
i!:ls for the investigation of offenses and envisions close cooperation
Ilelween law enforcement and prosecuting officers.

'Palalgraph (8) defines "contents" in reference to wire and oral com-
iunication to include all aspects of the communication itself. No

aspect, including the identity of the parties, the substance of the com-
lllnication between them, or the fact of the communication itself, is
(xcluded. The privacy of the communication to be protected is intended
I o be comprehensive.

'Paragraph (9) defines "judge of competent jurisdiction." This
definition designates the judicial officers whose responsibility it will
1,( to supervise authorized interceptions. Existing Federal search
wnvarrant practice permits U.S. Commissioners and city mavors to
ille warrants (18 U.S.C. 3041 (1964)). This practice is too permnis-
si\e for the interception of wire or oral communications. Only judges
of Federal district courts or courts of appeal should issue Federal
warlrants. On the State level only the judges designated under legis-
I:lion mneeting the standards under section 2516(2) discussed below,
wollld be permitted to issue warrants. This is intended to guarantee
ir'ltlonsible judicial parlticipation in the decision to use these
'.diniques.

laragraph (10) defines "communication common carrier" to have
if, same meaning the "colnmon carrier" has in 47 U.S.C. 153(1)
(!185). It is intended to reflect existing law.

1';ll:,raph (11) defines "aggrieved person" to mean any person
\llno vas a party to any intercepted wire or oral communication or a
'l'rson against whom the interception was directed. This definition
l&ifilles the class of those who are entitled to invoke the suppression
:l'n;tion of section 2515 discussed below, through the motion to

-l11ppress provided for by section 2518(10) (a), also discussed below.
t1 is intended to reflect existing law (Jones v. United States, 362 U.S.

2-,7 (1!)CO) G o7ldstein v. United States, 316 U.S. 114 (1942) ; WVong
i', v. United States, 371 U.S. 741 (1963); see United States ex rel

I,. jft,, v. lancysi, 379 Fed. 8.7 (2d 1967), cert. granted, Jan. 22.
!';,, .N, 844,1967 Term).

cS'timo 2,11 of the new chapter prohibits; except as otherwise
j"''ili1CAllv provided in the chapter itself, the interception and dis-
'i"re of all wire or oral commlunications. Paragraph (1) sets out
',':ll Iprohibitions. Subparagraph (a) prohibits the interception
-.l.f.. This eliminates the requirement under existing law that an

illt'lt(ltion" and a "divulgence'" must take place. See liassocot v.
}Ir ',,t . tcf.. 254 F. 2d 58 (th),ll cert. denied, 358 U.S. 816 (1958):

i'W ; v. United States.. .,55 U.S. 96, 102 n. 10 (1957).
t ;lh!ai"gra'lph (a) estatlishes a blanket prohibition against the in-

l'lll of allny wire commuiiication. Since the facilities iuned to
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transmit wire communications form part of the interstate or foreign
communications network, Congress has plenary power under the conm-
merce clause to prohibit all interception of such communications,
whether by wiretapping or otherwise. (Weiss v. United States, 308
U.S. 321 (1939)).

The broad prohibition of subparagraph (a) is also applicable to the
interception of oral communications. The interception of such com-
munications, however, does not necessarily interfere with the interstate
or foreign communications network, and the extent of the constitu-
tional power of Congress to prohibit such interception is less clear than
in the case of interception of wire communications. The Supreme
Court has indicated that Congress has broad power to protect certain
rights under the Equal Protection Clause of the 14th amendment
against private interference. (United States v. Guest, 383 U.S. 745
(1966) (concurring and dissenting opinions).) The right here at
stake-the right of privacy-is a right arising under certain provisions
of the Bill of Rights and the due process clause of the 14th amendment.
Although the broad prohibitions of subparagraph (a) could, for
example, be constitutionally applied to the unlawful interception of
oral communications by persons acting under color of State or Federal
law, see Katzenbach v. Morgan; 384 U.S. 641 (1966), the application of
the paragraph to other circumstances could in some cases lead to a con-
stitutional challenge that can be avoided by a clear statutory specifica-
tion of an alternative constitutional basis for the prohibition.

Therefore, in addition to the broad prohibitions of subparagraph
(a), the committee has included subparagraph (b), which relies on

accepted jurisdictional bases under the commerce clause and other
provisions of the Constitution to prohibit the interception of oral
communications.

Subparagraph (i) prohibits any interception through the use of a
device linked in any way to the interstate or foreign network of wire
communications. Under this provision, for example, the use of leased or
other telephone lines to transmit signals intercepted by eavesdropping
devices is prohibited. The use of such lines in the past has greatl)'
extended the range of eavesdropping devices, since the devices can be
made useful in circumstances where intercepted conversations cannot
be conveniently monitored from adjacent premises, but must be trans-
mitted to a more distant location.

Subparagraph (ii) prohibits any interception through the use of a
device which transmits communications by radio or which interferes
with the transmission of radio communications. As in the case of wire
communications, Congress has plenary power under the commerce
clause to regulate not only the use of radio devices, but also the use of
devices that interfere with radio communications. Subparagraph (ii)
is intended to be a complete prohibition against the use of such devices
for the interception of oral communications. The provisions will be
applicable even though only one component in a series of devices used
in combination by an eavesdropper is a radio device.

Subparagraph (iii) prohibits any interception through the use
of a device, if the device itself or any of its components has been sent
through the mail or transmitted in interstate or foreign commerce.

Subparagraph (iv) prohibits any interception that takes place oil
the premises of a business whose operations affect interstate or for-
eign commerce. The subparagraph also prohibits any interceptionl

hs llerever it takes place, which obtains or is for the purpose of obtain-
ilng information about such a business. The broad provisions of the
subparagraph are intended to eliminate one of the most insidious
contemporary practices of industrial espionage.

Subparagraph (v) prohibits any interception that takes place in
the District of Columbia, Puerto Rico, or the territories or possessions
of the United States. Since Congress has plenary power over these
geographic areas, the prohibitions are complete.

Taken together, subparagraphs (i) to (v) of subparagraph (b)
create an essentially comprehensive ban on the 'interception of oral
communications. The provisions will be applicable to the overwhelm-
ing majority of cases involving the unlawful interception of such
communications, and it will be unnecessary to rely on the broader
prohibition of subparagraph (a). In many cases, use of a particular
device will violate more than one, or even all, of the provisions of
subparagraph (b). The committee intends in such cases that a person
may be convicted of only one offense under the section.

Subparagraphs (c) and (d) prohibit, in turn, the disclosure or the
use of the contents of any intercepted communication by any person
knowing or having reason to know the information was obtained
through an interception in violation of this subsection. The disclosure
of the contents of an intercepted communication that had already
become "public information" or "common knowledge" would not be
prolibited. The scope of this knowledge required to violate either
subplaragraph reflects existing lawx (Pereira v. United States, 347 U.S.
I (1954)). A violation of each must be willful to be criminal (United
q'tataes v. 1tc rdock, 290 U.S. 389 (1933)). Each prohibition strikes
not only at the prohibited action but also at endeavors (Osborn v.
I [lited States, 385 U.S. 323 (1966) ) and procurements (Nye c! Nissen

Un. lited States, 336 U.S. 613 (1949)). There is no intent to preempt
State law. Each violation is punishable by a fine of $10,000 or im-
wrisonment of not more than 5 years, or both.
Paragraph (2 t (a) provides that it shall not be unlawful for an

operator of a switchboard or employees of a common carrier to inter-
cept, diclose, or use wire communications in the normal course of their
'mlployment while engaged in any activity which is a necessary inci-

dlent to the rendition of his service or the protection of the rights or
property of the carrier. It is intended to reflect existing law (United
s'tates v. Beckley, 259 F. Supp. 567 (D.C. Ga. 1965)). Paragraph (2)
(a) further provides that communication common carriers shall not
utilize service observing or random monitoring except for mechanical
or service quality control checks. Service observing is the principal
(luality control procedure used by these carriers for maintaining and
improving the quality of telephone service. Such observing is done by
l'mployees known as service observers, and this provision was inserted

[t insure that service observing will not be used for any purpose other
Iban mechanical and service quality control.

Paragraph (2) (b) provides a similar exception for an employee
'If the Federal Communications Commission in the normal course of
hlis employment in the discharge of the monitoring responsibility of
the Commission.

Paragraph (2) (c) provides that it shall not be unlawful for a party
0 any wire or oral communication or a person given prior authority
ly a party to a communication to intereant. mcf h r..mmrn.. .:-- T-
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largely reflects existing law. Where one of the parties consents, it is
not unlawful. (Lopez v. United States, 373 U.S. 427 (1963); Rath but
v. United States, 355 U.S. 107 (1957); On Lee v. United States, 343
U.S. 747 (1952)). Consent may be expressed or implied. Surveillance
devices in banks or apartment houses for institutional or personal pro-
tection would be impliedly consented to. Retroactive authorization,
however, would not be possible. (Weiss v. United States, 308 U.S. 321
(1939)) and "party" would mean the person actually participating in
the communication. (United States v. Pasiha. 332 Fed. 193 (7th), cert.
denied, 379 U.S. 839 (1964)).

Paragraph (3) is intended to reflect a distinction between the admin-
istration of domestic criminal legislation not constituting a danger to
the structure or existence of the Government and the conduct of foreign
affairs. It makes it clear that nothing in the proposed chapter or other
act amended by the proposed legislation is intended to limit the power
of the President to obtain information by whatever means to protect
the United States from the acts of a foreign power including actual
or potential attack or foreign intelligence activities, or any other
danger to the structure or existence of the Government. Where foreign
affairs and internal security are involved, the proposed system of court
ordered electronic surveillance envisioned for the administration of
domestic criminal legislation is not intended necessarily to be appli-
cable. The two areas may, however, overlap. Even though their activi-
ties take place within the United States, the domestic Communist part y
and its front groups remain instruments of the foreign policy of a
foreign power (Comwunist Party, U.S.A. yv. Subversive Activities
Control Board, 367 U.S. 1 (1961)). Consequently, they fall within tile.
field of foreign affairs and outside the scope of the. proposed chapter.
Yet, their activities may involve violations of domestic criminal legis-
lation. See Abel v. United States, 362 U.S. 217 (1960). These provi-
sions of the proposed chapter regarding national and internal security
thus provide that the contenats of any wire or oral communication inter:-
cepted by the authority of the President may be received into evidence
in any judicial trial or administrative hearing. Otherwise, individuals
seeking the overthrow of the Government, including agents of foreign
powers and those who cooperate with them, could not be held legally
accountable when evidence of their unlawful activity was uncovered
incident to the exercise of this power by the President. The only limi-
tations recognized on this use is that the interceptions be deemed re1a-
sonable based on an 'ad hoc judgment taking into consideration all of
the facts .and circumstances of the individual case, which is but the
test of the Constitution itself (Carroll v. United States, 267 U.S. 132
(1925)). The possibility that a judicial authoriziation for the inter-
ception could or could not have been obtained under the proposedl
chapter would be only one factor in such a judgment. No preference
should be given to either alternative, since this would tend to limit
the very power that this provision recognizes is not to be deemed
disturbed.

The provisions of section 2512 banning the manufacture, distril)l-
tion, sale, possession, and advertising of wiretapping and eavesdrop-
ping devices will significantly curtail the supply of a variety of devices.
There is no intent to preempt State law. The prohibitions are appli-
cable to devices whose design renders them primarily useful for the
surreptitious interception of private wire or oral communications. 'I he
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siatutory phrase is intended to establish a relatively narrow category
of devices whose principal use is likely to be for wiretapping or eaves-
dropping. A device will not escape the prohibition merely because
it may have innocent uses. The crucial test is whether the design of the
device renders it primarily useful for surreptitiou. s listening. Obvi-
ously, the sort of judgment, called for here in close cases Awould warrant
the use of expert testimony.

See United Stel/es v. One LDevice, 160 Fed. 194 (10th 1947). The pro-
hlilition will thus be applicable to, among others, such objectionable
devices as the martini olive transmiitter, the spike mike, the infinity
transmitter, and the mnicrophone disguised as a wristwatch, picture
flame, cuff link, tie clip, fountain pen, stapler, or cigaorette pack.
Such devices are widely advertised and distributed at the present time
and are readily available on the market. By banningi these devices, a
significant source of equipnment ]highly useful for illegal electronic
su rveillance will be eliminated.

At the same time, the prohibitions of section 2512 will cause no
sullstantial interference with the production, distribution, or use of
lu ritimate electronics equipment, whether by the electronics industry
or others. Size alone is not the criterion under the section. A device
does not fall under the prohibitions merely because it. is small, or be-
c:lse it may be adapted to wiretapping or eavesdropping. Nor will the

ihllibition be applicable, for exalnple, to devices such as the parabolic
licirophlone or other directional microphones ordinarily used by broad-
:lters at sports events. Such devices cannot be said to be primarily

ulelful for surreptitious listening. To be prohibited, the device would
also have to possess attributes that give predominance to the sur-
rejltitious character of its use, such as the spike in the case of the spike
mllike or the disguised shape in the case of the martini olive transmitter
;nd the other devices mentioned in the preceding paraogaph.

EI.cepted from the above prohibitions are (1) the actions of a com-
ml.llllications common carrier and its employees or persons under con-
ra:lct with a communications common carrier in the normal course

O, its business; (2) any officer, agent, or employee of, or person under
contract with, the United States, a State or a political subdivision of
l State in the normal course of its activities.

Section 2513 of the new chapter provides that any electronic, me-
c,'h;,ical or other intercepting device possessed, used, sent, carried,
manufactured or assembled in violation of section 2511 or 2512, dis-
cussed above, may be seized and forfeited to the United States. This
Il'vision adds a significant sanction to the prohibitions of sections
25ll and 2512. The equipment employed in electronic surveillance is
"iially expensive. The equipment itself often makes the interception
I'('6sible. Its confiscation will impose an additional penalty on the in-
lividiial xwho violates the provisions of sections 2511 and 2512 and(

I'\evnt further violations using the same equipment. Tile provision
tiollldl be particularly effective in stripping a professional eaves-
'oe'lrl of the tools of his trade and in taking off the market the in-
1,'01fo-ty of those who manufacture or assemble prohibited devices.
'TIe provision is keyed to the postal interstate, and foreign commerce
j"',l'ts. It will not be coextensive with section 2511. Even so, its scope
d,,(Ihl be sufficient to be effective. The provision m:akes applicable

Ds 1h1e Drocess of confiscation inder the direction of the Attorney Gen-
.:Il of tile existing provisions relating to violations of tl c'lsto l.
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law. With suitable modifications, the provision is intended to reflect
existing law.

Section 2514 of the new chapter provides for the granting of im-
munity from prosecution in the investigation of violations of the
chapter and the offenses enumerated' in :section 2516. Since unlawful
electronic surveillance is typically a clandestine crime, often com-
mitted by an individual at the instigation of another person, the
usual techniques of criminal investigation will not, as in organized
crime investigations, be adequate to enforce the prohibitions of the
statute. The privilege against selfincrimination would work in most
cases to prevent the principals behind the overt acts of others from
being held legally accountable. Consequently, an immunity grant will
be necessary to enforce effectively the prohibitions of the statute and
safeguard privacy. Under the proposed section, the grant of immunity
would have to be approved' by the Attorney General and would be
effective only upon an order of the court. The provision is pat-
terned after provisions in other laws which have been upheld and
found effective. It is intended to reflect existing law (Ullman v.
United States, 350 U.S. 422 (1956), upholding 18 U.S.C. 3486 (1964),
as amended, 18 U.S.C. 3486(c) (Supp. 1, 1965); Reina v. United
States, 364 U.S. 507 (1960), upholding 18 U.S.C. 1406 (1964)).

Section 2515 of the new chapter imposes an evidentiary sanction to
compel compliance with the other prohibitions of the chapter. It pro-
vides that intercepted wire or oral communications or evidence de-
rived therefrom may not be received in evidence in any proceeding be-
fore any court, grand jury, department, officer, agency, regulatory
body, legislative committee, or other authority of the United States, a
State, or a political subdivision of a State, Where the disclosure of that
information would be in violation of this chapter. The provision must,
of course, be read in light of section 2518(10) (a) discussed below.
which defines the class entitled to make a motion to suppress. It largely
reflects existing law. It applies to suppress evidence directly (Nar-
done v. United States, 302 U.S. 379 (1937)) or indirectly obtained in
violation of the chapter. (Nardone v. United States, 308 U.S. 338
(1939):) There is, however, no intention to change the attenuation
rule. See Nardone v. United States, 127'F. 2d 521 (2d), cert. denied,
316 U.S. 698 (1942) ; Wong Sun v. United States, 371 U.S. 471 (1963).
Nor generally to press the scope of the suppression role beyond pres-
ent search and seizure law. See Walder v. United Stites, 347 U.S. 62
(1954). But it does apply across the board in both Federal and State
proceeding. Compare Schwartz v. Teas, 344 U.S. 199 (1952). And
it is not limited to criminal proceedings. Such a suppression rule is
necessary and proper to protect privacy. Compare Adams v. Mary/-
land, 347 U.S. 179 (1954); Mapp v. Ohio, 367 U.S. 643 (1969). Tilhe
provision thus forms an integral part of the system of limitations
designed to protect privacy. Along with the criminal and civil reill-
edies, it should serve to guarantee that the standards of the ne,'
chapter will sharply curtail the unlawful interception of wire and
oral communications.

Section 2516 of the new chapter authorizes the interception of pal-
ticular wire or oral communication under court order pursuant to
the authorization of the appropriate Federal, State, or local prosecit-
ing officer.
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Paragraph (1) provides that the Attorney General, or any Assistant
\iiorney General of the Department of Justice specifically designated

by him, may authorize all application for an order authorizing the
i;ilel'eptiol of wire or oral communications. This provision central-
izs ill a. lublicly responsible official subject to tile political process t he
il,,llilation of law enforcemlent policy on the use of electronic 111'-

;.tillnce techniques. Centralization waill avoid tile possibility that
li\rei'cnt practices might develop. Should abuses occur, the lines of
respolisibility lead to an identifiable person. This provision in itself
d1oalldr go a long way toward guaranteeing that no abuses will happen.

'lle application must be made to a Federal judge of competent
jllrisdiction, as defined l in section 2510(9), discussed above. The appli-
':lt11 11111mst conforml to sect ion 2518, discussed below. Tle judicial
i,ticier's decision is also circumscribed by section 2518. This provision
is in accord with the prlact ical and constitutional demalnd that a neutral
:111id detached authority I)e interposed between the law enforcencent
,lli(ers a(nd tile citizen' (eLgqer v. N7ezo York, 388 U.S. 41, 54 (1967);
/, v. United States. 389 U.S. 347 (1967)). Judicial review of thle
Ie 'cisiol to intercept w(ire or oral cormmunications will not only tend
,, isllsre that the decision is proper, but it will also tend to asslure the
m'nllrlmity that tile decisioll is fai .

TIHe order of authorization mlllay permit the Federal BureaLI of In-
'r(stigation or the Federal agency havin g responsibility for the inves-

;ination of the offense involvecd to intercept the wire or oral com-
nclllliation. The Department of Justice under the leadership of the

.\Ao'lley General must he thlle central focal point of any drive against
r'gil izel crime, particularl·y in the collection, analysis, anld dis-

-('aill:ltiion of information. It, is appropriate that no limitation be
,l;,acel ol the investigat-ions in which tile investigative arm of tile
l)(l'p)riment may participate. Organized crime has not limited itself

I, tlhe commission of any particular offense. No limitation should be
ilceed on the Department of Justice.

A)lpplications for orders authorizing the interception of wire or oral
"AIumnlllnications may be made only in the investigation of certain major
,'iellses, which are designated in subparagraphs (a) through (f). Each
,fi'ense has been chosen either because it is intrinsically serious or
,eralse it is characteristic of the operations of organized crime. Sub-
I:alagrap (a) includes those offenses that fall within the national

-e'11rity. category. It includes offenses involving espiolnage, sabotage,
'.iason. and the enforcement of the Atomic Energy Act of 1954 (68
' ,t 1 , 4. U.S.C. sees. 224-227 (1958)). Subparagraph (b) includes

:y oflense under title 18, United States Code, which involves murder,
:dlallpping, robbery or extortion. It is aimed, among other things,
'narillly at organized crime, bank robbery and hijacking activity.

.\\Id include, for example, 18 U.S.C. 1951 (1964), which prohibits
*',ietsnni interstate commerce by extortion. (Cf. Carbo v. United

''es, 314 F. 2d 718(9th), cert. denied, 377 U.S. 953 (1964)). Under
illrolriate circumstances, loan sharking w -ould also be included. It

u' t Sikes at labor racketeering by the inclusion of 29 U.S.C. 186 and
( ). Subparagraph (c) specifically enumerates the follolwing see-

'l" of title 18, United tates Code: Section 1084 (transmission of
' information); section 1503 (influencing or injuring an
*i nor, or xvitness generally); (Cf. United States. v. Buff alino,

,r , -R
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285 F. 2d 408 (2d 1960) ; Ferina v. United States, 340 F. 2d 837 (8th),
cert. denied, 381 U.S.C. 9'02 '(1965)); section 1510'(obstruction of
criminal investigations); section. 1751 (Presidential assassinations,
kidnapping, and assault); section 1951 (interference with commerce
by threats of violence); section 1952 (interstate and foreign travel or
transportation in aid of racketeering enterprises); section 1954 (offer,
acceptance, or solicitation to influence operations of an employee benefit
plan); or sections 2313 and 2314 (interstate transportation of stolen
property). This last provision is included to make it possible to strike
at organized crime fencing. Subparagraph (d) includes any offense
involving bankruptcy fraud or. the manufacture, importation, receiv-
ing, concealment, buying, selling, or. otherwise dealing in narcotic
drugs, marijuana, or other dangerous'drugs, punishable by any law
of the United States. '(Cf. United States v. Castellana, 349 F. 2d 264
(2d 1965), cert. denied, 383 U.S. 928 (1966) ;. United States v. Arile.R.
274 F. 2d 179 (2d 1960); cert. denied sub nom., Evola v. United States,
362 U.S. 974 (1960).) Finally, subparagraph (f) includes any con-
spiracy to commit any of the foregoing offenses.

Paragraph (2) provides that the principal prosecuting attorney of
any State or the principal prosecuting attorney of any political sub-
division of a State may authorize an application to a State judge of
competent jurisdiction, as defined in section 2510(9), for an order
authorizing the interception of wire or oral communications. The issue
of delegation by that officer would be a question of State law. In most
States, the principal prosecuting attorney of the State would be thle
attorney general. The important question, however, is not name but
function. The intent of the proposed provision is-to provide for the
centralization of policy relating to statewide law enforcement in the
area of the'use of electronic surveillance in the chief procseuting officer
of, the State. Who that officer would be would be a question of State
law. Where no such office' exists, policymaking would not be pos-
sible on a statewide basis; it would have to move down to the next level
of government. In most States, the principal prosecuting attorney iat
the"next political level of a State, :usually the county, would be the
district attorrey, State's attorney, or county solicitor. The intent of
the proposed provision is to centralize areawide law enforcement policy
in him. Who he is would also be a question of State law. Where there
aire'both an attorney general and a district attorney, either could
authorize applications, the attorney general anywhere in the State and
the' district attorney anywhere in his county. The proposed provision
does not envision a further breakdown. Although city attorneys may
have in some places limited criminal prosecuting jurisdiction, the pro-
posed provision is not intended to include them.

No applications may be authorized unless a specific State statute
permits it. The State statute must meet the minimum standards re-
flected as a whole in the proposed chapter. The proposed provision
envisions that States would be free to adopt more restrictive legisla-
tion, or no legislation at all, but not less restrictive legislation. Stale
legislation enacted in conformity with this chapter should specifically
designate the principal prosecuting attorneys empowered to authorize
interceptions. The State judge of competent jurisdiction, as defined in
section 2510 (9), empowered by the State legislation to grant orders for
interceptions would have to make the findings which would be the
substantial equivalent to those required by section 2518(3), discussed

below, and the authorization itself would have to be made in substantial
conformity with the standards set out in section 2518, discussed below.
The interception of wire or oral communications by State law-enforce-
ment officers could only be authorized when it might provide, or has
prov-ided evidence of designated offenses. (See McNally v. Hill, 293
Ui.S. 131, 136 (1934).) Specifically designated offenses include murder,
kidnaping, gambling, robbery, bribery, extortion, or dealing in nar-
eotie. drugs, marihuana, or other dangerous drugs. All other crimes
designated in the State statute would have to be "dangerous to life,
limlb, or property, and punishable by imprisonment for more than 1
ve n.'" This limitation is intended to exclude such offenses as fornica-
t ion and adultery, which do not involve danger to life, limb, or prop-
city. Tile term "property," however, is not to be read restrictively. For
example, the activities of organized crime in "cigarette bootlegging,"
wh ich pose a substantial threat to the revenue of some cities and States,
coullld be made a designated offense if the penalty were made high
etnlouigh. Finally, any conspiracy to commit any of the designated
olellses would warrant the issuance of an order.

Section 2517 of the new chapter authorizes the use and disclosure
of intercepted wire or oral communications in specified circumstances.
Section 2517 must, of course, be read in light of section 2518.

Pl'ragraph (1) authorizes any investigative or law-enforcement
,fflicer as defined in section 2510(7), who, by any means authorized in
this chapter, has obtained knowledge of the contents of any wire or
ma.l communication or evidence derived therefrom to disclose the
'oilients to other investigative or law-enforcement officers. The pro-
posed provision envisions close Federal, State, and local cooperation
in the administration of justice. The utilization of an information-

slha ring system within the law-enforcement community circumscribed
v, suitable safeguards for privacy is within the intent of the proposed
l eislation. Examples of existing systems include the law-enforce-
iel.t intelligence unit established in California in 1956, the New

Elngland State Police compact (see N. I. Gen Laws Ann §42 37-1 to 3
·( 9) 1965)), the New York State identification and intelligence sys-
i1n, and the National Crime Informatioll Center. Only disclosure that
I' nlappropriate to the proper performance of the officilal duties of the

olicerc;s making and receiving the disclosure may be made.
Paragraph (2) authorizes any investigative or law-enforcement

,dicel/r who, by any means authorized in this chapter, has obtained
no\ledge of the contents of any wire or oral communication or evi-

'I nlce derived therefrom to use it. Only use that is appropriate to the
'lmper performance of official duties may be made. Tihe proposed pro-
\'iSon envisions use of the contents of intercepted communications, for
':nnple, to establish probable cause for arrest (Ginsberg v. United

9/tsr ,6 F. 2d 433 (5th 1938)), to establish probable cause to search
I oh1 v. United States, 64 F. 2d 1 (5th), cert. denied, 289 U.S. 762
I ,1`3)), or to develop witnesses. (In re Saperstein, 30 N.J. Super 373,
1i4 VA. 2d 842 (1954), cert. denied, 348 U.S. 874 (1954); YNew York v.

""'l?'.rtein, 2 N.Y. 2d 210, 140 N.E. 2d 252 (1957)). Neithler par-
. riii (1) nor (2) are limited to evidence intercepted in accordance

· itl the provisions of the proposed chapter, since in certain limited
fnatiooins disclosure and use of illegally intercepted communications
Iw*lld he appropriate to the proper performance of the officers' duties.

, 'xample, such use and disclosure would bh .....nop o ...
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vestigation and prosecution.of an- illegal wiretapper himself. (See
United States v. Gris, 146 F.! Supp. 293: (S:D.N.Y. 1956), aff'd, 247
Fed. 860 (2d 1957)). :::

Paragraph (3). authorizes any person: who has received, by' any
means authorized by this chapter, any information concerning a wire
or oral communication or evidence derived therefrom intercepted in
accordance with the provisions of the proposed chapter to disclose the
contents of that communication or; evidence' derived therefrom while
giving testimony. It envisions, of course, the use and disclosure of
such evidence 'at trial to establish guilt directly (New York v. Saper-
stein, 2 N.Y. 2d 210,140 N.E.;2d 252 (1957)), or to corroborate (United
States v. Walker, 320 F. 2d 472 (6th 1963) ), or to impeach (People v.
Hughes, 203 Cal. App. 2d 598, 21 Cal. Retr. 668 (1962)), a witness'
testimony or to refresh his recollection (Monroe v. United States, 231
F. 2d 49 (D.C. 1956), cert. denied, 355 U.S. 875 (1957)).
. Paragraph (4) provides that no otherwise privileged wire or oral

communication intercepted in accordance with or in violation of the
new chapter shall lose its privileged characted. Traditionally, the in-
terest of truth in the administration of justice has been subordinated
in the law to the interest of preserving privileged communications
where four relationships have been involved: physician-patient.
lawyer-client, clergyman-confidant, and husband-wife. The scope anlld
existence of these privileges varies from jurisdiction to jurisdiction.
The proposed provision is intended to vary the existing law only to the
extent it provides that an otherwise privileged communication does
not lose its privileged character because it is intercepted by a stranger.
But see State v. WVallace, 162 N.C. 622, 78 S.E. 1 (1913); C'ommon-
wealth v. Wakelin, 230 Mass. 567, 120 N.E. 209 (1918). Otherwise, it
is intended to reflect existing law. See Fed. R. Crim. Proc. 26; Wolfle
v. United States, 291 U.S. 7 (1934).

Paragraph (5) provides that if an investigative or law enforcemeni
officer, while engaged in intercepting wire or oral communications ill
the nner orized in the chapter intercepts wire or oral coin-
munications relating to offenses other than those specified in the ordel
of authorization or approval, the contents thereof, and evidence de-
rived therefrom, may be disclosed or used as provided in subsections
(1) and (2) of this section, discussed above. Such contents and any
evidence derived therefrom may be introduced in evidence under sub-
section (3) of this section only when authorized or approved by :,
judge of competent. jurisdiction as defined in section 2510(9) wheller
such judge finds on subsequent application that the contents were
otherwise intercepted in accordance with the provisions of this chapter.
They need not be designated "offenses." Such subsequent application
would include a showing that the originalorder was'lawfully obtained.
that it was sought in good faith and-not as subterfuge search, andI
that the communication was in fact incidentally intercepted during Ith [
course of a lawfully executed order., Compare, Marron v. United St tic.
275 U.S. 192, 196 (1927), with United States v. Eisner, 297 Fed. 5l'
(Gth 1962), and State v. Hunter, 235 Wis. 188, 292 N.W. 609 (194()d

Section 2518 of the new chapter sets out in detail the procedure t, ,
be followed in the interception of wire or oral communications.

Paragraph (1) requires a written application for an authorizatioll
to intercept wire or oral communications. This reflects existing la'.l
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See Fed. B. Crim. Proc. 41. Thle information each application should
conntain is specified in subparagraplls (a) through (c).

,Subparagraph (a) requires the identity of the person who makes,
:111d the person who autllorized the application to be set out. This

ixews responsibility.
Subparagraph (b) requires that a full and complete statement of

lile facts and circumstances relied upon by the applieant be set out,
imluidiig (i) the details as to what type of offense has been, is being,
or is about to be committed, (ii) the place where, or the facilities or
phone from which the communication is to be intercepted, (iii) a par-
iiilllar description of the type of the communication which it is ex-
1)('ted will be intercepted, and (iv) the identity of the person, if
known, who is committing the offense and whose communication s are
to be intercepted. Each of these requirements reflects the constitutional
cominnand of particularization (Berger v. New York, .388 U.S. 41,
.,8-(60 (1967); Kate v. United ,States. 389 U.S. 347, 354-56 (1967)).

Subparagraph (c) requires a full and complete statement as to
-ll(ther or not normal investigative procedures have been tried and

have failed or why these are unlikely to succeed if tried, or to be too
d:_rgerous. This requircment is patterned after traditional search

;arlanlt practice alid present English procedure in the issuance of
walraints to wiretap by the HIome Secretary. Compare Repor)t of the
0o1mntmittee of Councillors Appointed to Inquire into the 1,)t(e('/l)tion

of Corn,mninicatio'n, par. 64 (1957); lRead v. Case, 4 Conn. 16G, (1822).
'I'lThe judgment woul(l involve a consideration of all the facts and
,ilrcr llnstances. Norm al investigative procedure would include, for
ixZ:llnle, standard visual or aural surveillance techniques by law en-
forcnlemnt officers, general questioninig or interrogation inlder an inl-
mlllliiity grant, use of regular search warrants, and the infiltration of

"o,'nspiratorial groups by undercover agents or informaints. MIerely
Ilcallse a normal investigative teclhique is theoretically possible, it
does not follow that it is likely. See Giancana v. United Statsi. 352 F.
'Id .21 (7th) cert. denied. 382 U.S. 959 (1965); New YorLk v. S'oper-
,'/ci. 2 N.Y. 2d 210, 1410 N.E. 2d 252 (1957). What the provision
'lnvisions is that the showingl be tested ill a practical and comllonsellse
f:shion. Compare United States v. Ventcesea, 380 U.S. 102 (1965).

Siibparagraph (d) requires a statement of the period of time during
lhich the interceptions are to be made. This provision must be read

il light of paragraphs (4) (e), (5), and (6), discussed below. Together
they require that the duration of an interception not be longer than
Ks necessary under the facts of the particular case. This is a command
,of thle Constitution according ,to Berger v. Newzo ork, 388 U.S. 41, 59

197) and Katz v. United States, 389 U.S. 347, 355-56 (196T). Wh]ere
it is necessary to obtain coverage to only one meeting, the order should
'(lot authorize additional surveillance' Compare Osborn v. United
'/'rs., ?,85 U.S. 323 (1966). Where a course of conduct embracing
illiple parties and extending over a period of time is involved, the
,rih" na~y properly authorize proportionately longer surveillance. but

1i, no event for longer than 30 days, unless extensions are glr nlted.
l'i'"mpare People v. Sica, 112 Cal. App. 2d 574, 247 P. 2d 72 (1952) ;

/'ifie v. Tarinto, 45 Ca]. 2d 590, 290 P. 505 (1955). What is im-
!i"'lant is that the facts in the application on a case-bv-case basis

" i fy the period of time of the surveillance.
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Subparagraph (e) requires a full and complete statement of the
facts concerning all previous ,applications known to the individual atu-
thorizing 'and making the application, made to any judge for authori-
zation ito intercept, or for approval of interceptions of, wire or oral
communications involving any of the same persons, facilities, or places
specified in the application, land the action, taken by the judge on each
such application. .

Paragraph (2) provides that -the judge may require the applicant to
furnish additional testimony or documentary evidence in support of the
application. The additional testimony need not be in writing, but it
should be under .oath or affirmation and a suitable record should be
made of it. The use of a court reporter. would be the best practice.

Paragraph (3) authorizes the Judge to enter an ex parte order au-
thorizing or approving the interception of wire or oral communications
within the territorial Jurisdiction of the court. Authorization would be
based on an 'application made pursuant to paragraph (1). Approval
would be based on an application made in conformity with paragraph
(1) but made pursuant to paragraph (7), discussed below, or section
2517(5), discussed below. The proposed provision recognizes that the
judge may properly deny the application altogether, or grant it as
suitably modified.

What the judge must determine before he can issue an order based
on the facts submitted to him is specified in subparagraphs (a) through
(d). Subparagraph (a) requiresthat the judge determine that there
is probable cause for belief that a particular type of offense enume-
rated in section 2516, discussed above, is being, has been, or is about I(,
be committed by a particular person. This is intended to reflect tlhe
test of the Constitution (Berger v. New. York, 388 U.S. 41, 58-(;0
(1967)). Subparagraph (b) requires him to determine that there is
probable cause for belief. that facts concerning that offense may be
obtained through such interception. Compare Warden v. Hatydenr.
387 U.S. 294 (1967). Subparagraph (c) requires a finding that normald
investigative procedures have been tried and have failed or reason-
ably appear to be unlikely to succeed if tried or to be too dangerous.
This finding is discussed above in the analysis of paragraph (1) (c).
Subparagraph (d) requires a finding of probable cause for belief tllhat
the facilities from which, or the place where, the wire or oral coml-
munications are to be intercepted are being used, or are about to li)
used, in connection with the commission of such offense, or are leased
to, listed in the name of, or are commonly used by, the person who
lias committed, is committing, or is about to commit such offense. Wit h
the 'findings required by subparagraphs (a) and (b), the order will
link up specific person, specific offense, and specific place. Togetllel
they are intended to meet the test of the Constitution that electronll"
surveillance techniques be used only under the most precise and di>-
criminate circumstances, which fully comply with the requirement of
particularity (Berger v. New York, 388 U.S. 41, 58-60 (1967), Katz V.
United States, 389 U.S. 347, 355-56 (1967)).

Subparagraph (4) sets out in subparagraphs (a) through (e) tl'
requirements that each order authorizing or approving the intercept ill
of wire or oral communications must meet. Subparagraph (a) requlh'(
the order to specify the identity, if known, of the individual whi-t
communications are to be intercepted. See West v. Cabell. 153 I .>'
78 (1894). Subparagraph (b) requires the order to specify the pll]l"'P
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or other communication facilities from which or the place where the
authority to intercept is granted. See Steele v. United States. 267 U.S.
498 (1925). Subpiaragraph (c) requires a particular description of
the type of communication sought to be intercepted, and a statement
of the particular offense to which it relates. (Berger v. New York, 388
U.S. 41 (1967).) Subparagraph (d) requires that the order note the
agency authorized to mlake the interception and the person who author-
ized the application so that responsibility will be fixed. Finally, sub-
paragraph (e) requires that the order specify the period of time dur-
ing which the interception is authorized including a statement as to
whether or not the interception shall automatically terminate when
i he described communication has been first obtained.

Paragraph (5) provides that no order may authorize or approve
ihe interception of wire or oral communications for a period of time

longer than necessary to achieve the approved objective of the law
enforcement officers and in no event longer than 30 days. The pro-
vision must be read in light of section 2518(1) (d), discussed above.
It is intended to prevent the issuance of blank warrants, condemned
in Berger v. New York, 388 U.S. 41 (1967). It requires the time of
the warrant to be careftully tailored to the showing of probable cause.
The period of authorized interception is intended to begin when the
initerception-in fact-begins and terminates when the interception-
inl fact-terminates. This will be a question of fact in each case. When
it is necessary to conduct surveillance for a period of time longer than
hat specified, the provision rovision provides for extensions. No arbitrary limit

is placed on the number of extensions which can be obtained. The
tapplication for an extension must be made in accordance with para-
graph (1), discussed above, and the judge must make the findings
iequired by para-rrlph (3), discussed above. This meets the test of
lle Constitution (1/( rqer v. NeIlw York, 388 U.S. 41 (1967)). As with

initial orders, extensions must be related in time to the showing of
probable cause arnel in no event shall be granted for longer than 30
days. All orders ai I exltensions must be executed as soon as practicable
ain(l shall be conducted in such a way as to minimize the interception
of communications not otherwise subject to interception under this
chapter. A wiretap can take up to several days or longer to install.

)tlher forms or devices may take even longer. The provision is in-
t('nded to recognize that each case must rest on its own facts. But
ihe execution must be prompt (Berger v. New York, 388 U.S. 41
(1967)). Otherwise there is a danger that the showing of probable
'allse and the additional information in the application will become
itale. Compare Sgro v. United States. 287 U.S. 206 (1932). This will

tI{ a question of fact in each case. The provision finally requires each
,r(ler or extension to specify that interception must terminate when

the objective for which the order was issued is achieved even though
ihe period of authorized interception has not been exhausted or in any
\,elnt within 30 days. Again, this meets the test of the Constitution
itraqer v. New Yor7k, 388 U.S. 41 (1967)).

laragrraph (b) sets out a procedure for periodic judicial super-
sionn during a period of surveillance. It must be read in light of para-
t':l1)'1 (1) () (and paragraph (5), both of which are discussed above.

It ITl vides that when an order to intercept is entered the order may
l`0Pllre reports to he made to the judge who issued the order showino
II:at )rogress has Ibeen nadle toward alchievement of the autlorizedl
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objective and the need for continued interception. The reports are
intended as a check on the continuing need to conduct the surveillance.
At any time the judge is convinced the need is no longer established, he
may order the surveillance discontinued. Section 2518 (1) (d), discussed
above, will serve to insure that extended surveillance is not under-taken lightly. This provision will serve to insure that it is not um-
thinkingly or automatically continued without due consideration.

Paragraph (7) provides for an emergency procedure for the inter-
ception of wire or oral communications. Where any investigative or law
enforcement officer determines: (a) that an emergency situation existsthat requires a wire or oral communication to be intercepted beforean order authorizing an interception can with due diligence be obtained.and (b) that there are grounds upon which an order could be enteredunder this chapter to authorize such an interception, this provisionauthorizes the interception of the communication. Often in criminalinvestigations a meeting will be set up and the place finally chosenalmost' simultaneously. Requiring a court order in these situations.would be tantamount to failing to authorize the surveillance. Theprovision reflects existing search warrant law in which the principleof emergency search is well established (Carroll v. United State.s, 267U.S. 132 (1925); Schmerber v. California, 384 U.S. 757 (1966)).Where an interception is made, an application for an order of approvalmust be made under paragraph (1) of this section within 48 hours afterthe interception has occurred or begun to occur'. In the absence of anorder, such interception shall immediately terminate when the con-munication sought is obtained, or when the application for the orderis defied, whichever is earlier. If the application is denied or terminatellwithout an order having been issued, the intercepted communicationmust be treated as provided for in section 2515, discussed above. iAninventory under paragraph (8)(d), discussed below, must be filed.*A denial of an application for an order of approval would be appealableunder paragraph (10) (b). See Gottne v. United States, 345 F. 2d 1I(;10th), certiorari denied, 382 U.S 901 (1965).Paragraph (8) sets. out safeguards designed to insure that accuniterecords will be kept of intercepted communications.Subparagraph (a) requires, if practicable, that the communicationlbe recorded on tape, wire, or other comparable device. The recordinigmust be made in such a way as will protect it insofar as possible fronediting or alteration. Appropriate procedures should be developed tosafeguard the identity, physical integrity, and contents of the recolrd-ings to assure their admissibility in evidence. Immediately upon the;termination of the interception, the records must be made available t,,the judge who issued the order and sealed. Custody of the records shallbe wherever the judge orders. Most law enforcement agency's facilitie(sfor safekeeping will be superior to the court's, and the agency iorma ll1should be ordered to retain custody, but the intent of the provisiolis that the records should be considered confidential court record-.They must not be destroyed except upon court order and must'be keptfor at least 10 years. Duplicate recordings may be made for authorizeldisclosure or use under section 2517 (1) and (2), discussed above.Finally, the presence of the seal, noted above. is intended to be a 1p'+) -requisite for use or disclosure under section 2817 (3) or (5) nnles: 'satisfactory explanation can be made to the judge before whom i II'
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cridence is to be disclosed or before whom perminssion is sought forother use or disclosure.Sulb)paragraph (b) provides that applications and orders for au-tllorization shall be treated confidentially. Particularly in relewals.iitations, they may be expected to contain sensitive information. Theprovision requires them to be sealed and kept wherever the judgedirects, which would normally be with the records themselves. Appli-c:tions and orders may not ble disclosed except incidental to the dis-closure or use of the records themselves after a showing of good cause,for example, under (10) (a), discussed below. Applications and ordersInItoa not be destroyed except on a court order and must be kept for atleast 10 years.
Subparagraph (c) mades explicit the power of the judge to enforcethe provisions of subparagraphs (a) and (b) through the contemptow\ver of the court.Subparagraph (d) places on the judge the duty of causing an in--cntorv to be served bv the law enforcement agency on the personnalned in an order authorizing or approving an interception. Thisreflects existing search warrant practice. See Federal Rules of CriminalPr'ocediures, 41(c); Berger v. NeI w York, 388 U.S. 41 (1967); Katz v.linitecd States, 389 U.S. 347 (1967). The inventory must be filed with-in 'a reasonable period of time, but not later than 90 days after theinterception is terminated. It must include notice of the entry of theorder, the date of its entry, the period of authorized or approved in-terception, and wvhether or not wire or oral communications were in-tercepted. On an ex parte slhoTwing of good cause, the serving of theinventory may be, not dispensed with, but postponed. For example,whllere interception is discontinued at one location, when the subjectmoves, but is reestablished at the subject's new location, or the investi-gation itself is still in progress, even though interception is terminated:It any one place, the inventory due at the first location could be post-Ioined until the investigation is complete. In other situations, where theilterceptioin relates, for example, to a matter involving or touching onthe national security interest, it might be expected that the period ofostlponement could be extended almost indefinitely. Yet the intent ofthe provision is that the principle of postuse notice will be retained.*This provision alone should insure the community that the techniqueslii'( reasonably employed. Through its operation all irrohtauniettieoe(Ire reasonably employed. Through its operation all authorized inter-ceptions must eventually become known at least to the subject. He canthen seek appropriate civil redress, for example, under section 2520,(lisellsed below, if lie feels that 'his privacy has been unlawfully

inv\aded.
I':arag"raplh (9) provides that the contents of any intercepted wireor ol:Il conmllllnication or evidence derived therefrom shall not be re-',t l\ed in evidence or otherwise disclosed in any Federal or State trial,l,'arm 'in, or other proceeding unless each party not less than 10 days(rfoe' the trial has been furnished with a copy of the court ordermldler whVIichl the intercept-ion was authorized or approved. "Proceed-;,,'" is intended to include all adversary type hearings. It would in-' l alafl trial itself, a probation revocation proceeding, or a hearing onnlotion for reduction of sentence. It would not include a grand Iury

·Oll Col)ae e v. Uvitne State s, 384 U.S. 251 (1966). The1 I,:,-y periodl is d,'siiael to .ive tl) partx ti on ormtiit,; +n . "".1-. .
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pretrial, motion to suppress under paragraph (10) (a), discussed below.
Compare Segurolav v. United States, 275 U.S. 106, (1927). Where it is
not possible to furnish the party the information 10 days before trial,
and he would not be prejudiced, the judge may waive the requirement.
Such a situation might arise, for example, when an intercepted com-
munication became relevant only as a result of the character of a de-
fense presented by the defendant. Ordinarily, prejudice would be
shown only where it was established that the trial could not be reason
ablv recessed in order that the motion to suppress could be fully heard
or that the granting of a mistrial rather than excluding the evidence
would be grossly unfair.

Paragraph (10) (a) provides that any aggrieved persons, as defined
in section 2510(11), discussed above, in any trial hearing or other
proceeding in or before any court department, officer, agency, regulat-
ing body or other authority of the United States, a State, or a political
subdivision of a State may make a motion to suppress the contents of
any intercepted wire or oral communication or evidence derived there-
from.. This provision must be read in connection with sections 2515.
and 2517, discussed above, which it limits. It provides the remedy for
the right created by section 2515. Because no person is a party as such
to a grand jury proceeding, the provision does not envision the makinr
of a motion to suppress in the context of such a proceeding itself. NTor-
mally, there is no limitation on the character of evidence that may be
presented to a grand jury, which is enforcible by an individual. (Bl/,.
v. United States, 384 U.S. 251 (1965).) There is no intent to chanllg
this general rule. It is the intent of the provision only that when a mo-
tion to suppress is granted in another context, its scope may inclulde
use in a future grand jury proceeding. Nor is there any intent to graltm
jurisdiction to Federal courts over the Congress itself. (See Jlea).,/
v. Black, 66 App. D.C. 313, 87 F. 2d 68 1936).) Otherwise, the scolp
of the provision is intended to be comprehensive. The motion may be
made on the ground that: (i) the communication was unlawfully inter-
cepted, (ii) the order of authorization or approval is insufficient on
its face, or (iii) the interception was not made in conformity with tlh
order. The motion must be made before the trial, hearing, or proceed-
ing unless there was no opportunity to make the motion or the person
was not aware of the grounds of the motion, for example, when nl,
notice was given under paragraph (9), discussed above. Care must be
exercised to avoid having a defendant defeat the right of appeal undte'
paragraph (b), discussed below, by waiting until trial. (Giacoma \.
United States, 257 F. id 450 (5th), cert. denied, 358 U.S. 873 (1958).)
Upon the filing of such a motion to suppress, the court may malke
available to the person or his counsel such portions of the intercepted
communications or evidence derived therefrom as the court determines
to be in the interest of justice. This provision explicitly recognizes the
propriety of limiting access to intercepted communications or evidenY'
derved therefrom according to the exigencies of the situation. Tle
motion to suppress envisioned by this paragraph should not 'be turnled
into a bill of discovery by the defendant in order that he may le"ar"
everything in the confidential files' of the law enforcement agency'
Nor should the privacy of other people be unduly invaded in the pro"'-
ess of litigating the propriety of the interception of an aggrieved per-
son's communications.

Subparagraph (b) provides that the United States shall have ariight of appeal from an order granting a motion to suppress underpLragraph (a), above, or the denial of an application for an order
of approval. This right is necessary in order that the proposed chapterwill receive a uniform interpretation. This provision is intended to
reflect existing law in the area of narcotics. Compare 18 U.S.C. 1404
(1966). The United States Attorney must certify to the judge or othero(ficial granting the motion tlhat the appeal is not taken for purposes
of delay. The appeal must be taken within 30 days after the date the

'lder was entered and prosecuted diligently.
Section 2519 of the ne-w chapter provides for a series of reports on

the administration of the court order system. They are intended to
form the basis for a public evaluation of its operation. The reports
· re not intended to include confidential material. They should be statis-
ic;al in character. It is intende(l that the contents of the reports
llouldl be governed by 18 U.S.C. 1001 (1958). It will assure the conm-
inallity thlat the system of court-order electronic surveillance en\i-
sioned by the proposedl chapter is properly administered and will
pI'ovide a basis for evaluating its operation.

Section 2520 of the news chapter authorizes the recovery of civil
I:iiniages. It provides that any person whose wire or oral colnmuni-
,:ltion is intercepted, disclosed, or usel in violation of this chapter
ish1il have a civil cause of action against any person, as defined in
stction 2510(6), discussed above, -wlho intercepts, discloses or uses or
ro)cllres any other person to intercept, disclose or use such com-

ltollnication. The scope of the remedy is intended to be both comlpre-
hlllsive andl exclusive, hbtt there is no; intent to preempt parallel State
I a %v.

RIecovery shall include: (a) actual dlamages, but not less than
lillii(dated damages at the rate of $100 a day for each day of violation

Sr' :1,000, whichever is highler, (b) pulnitive damages, where malice
is sllon, and (c) a reasonable attorney's fee and other litigation costs
iv:isonal)le incurred. Injunctive relief, with its attendant discovery
}loeedinqs, is not intended to be available (Pugach v. Dollinger.
:;;) IT.S. 458 (1961) ). It is expected that civil suits, if any, will instead
rl' ( oit of the filing of inventories u nder section 2518(8) (d). A good
f:itlh reliance on a court order would constitute a complete defense to
;ll :ction for damages. (Compare Pierson v. Bay. 386 U.S. 547 (1967)).

sec'tion 803.--1ThLis section amends section 60.5 of the Comnmunica-
ttinlls Act of 1934 (48 Stat. 1103, 47 U.S.C. sec. 605 (1958)). This sec-
lio, is not intended merely to be a reenactment of section 605. The
l'\\' .Prov\ision is intended as a substitute. The regulation of the inter-

X ) ion of wire or oral communications in the future is to be governed
'.S liP(losed new chapter 119 of title 18, United States Code.-

\s redrafted, the new section 605 would provide that, except as
lithlolized or permitted by chapter 119, title 18, United States Code,

I'n .ierson receiving, assisting in receiving, transmitting, assisting in'I:nsinitting, any interstate or foreign communication by wire orl'li, shall divulge or publish the existence, contents, substance. pur-
P"'it, effect, or meaning thereof, except through authorized channels
r transmission or transmission or reception, (1) to any person other

I: ie addressee, his agents, or attorney, (2) to a person employed
'i' :it l'orized to forward such commulnication to its destination. (3) to

1',!) c aC ltin, ,il..r oil (listritlit illr ofl;.Ci.' of .t. .i...; ...
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tion centers over which the communications may be passed, (4) to

the master of a ship under whom he is serving, (5) in response to a

subpena issued by a court of competent jurisdiction or (6) on demand

of other lawful authority. The new section is designed to regulate the

conduct of communications personnel. It also provides that no person

not authorized by the sendershall intercept any radio communication

and divulge or publish the existence, contents, substance, purport, ef-

fect, or meaning of such intercepted communication to ally person.

"Person" does not include a law enforcement officer acting in the nor-

mal course of his duties. But see United States v. Sugden (226 F. 2d

281 (9th 1955), aff'd per curiaqn, 351 U.S. 916 (1956) ). Under the new

section, no person not so entitled will be permitted to receive or assist

in receiving any interstate or foreign radio communication for Iiis

own benefit or for the benefit of another not entitled to it. Finally, no

person who has received any intercepted radio communication or be-

come acquainted with its contents, substance, purport, effect, or mean-

ing, knonwing that the communication was intercepted, shall divulge

or publish the existence, contents, substance, purport, effect, or mean-
ing, of it or use it for his own benefit or for the benefit of another not.

entitled to it. The section is not intended to apply to radio broadcasts

or transmission by amateurs or others for the use of the general publie

or whichl relates to ships in distress.

TITuLE IV

Section 901.-This section of the title contains a statement of find-

ings and declaration. The, purpose of setting forth such a statement

is to clarify misconceptions which have arisen concerning the nature

and purpose of the provisions of the title and to include a definite

declaration of the purpose of the title and of the findings which jlsti-

fled its enactment.
Subsection (a) of section 501 contains findings and declarations :Is

to the existence of the conditions with which the title is designed to

deal and of the action necessary to cope with those conditions. Eaclh

of these findings is fully supported by the evidence of record before

the committee.
Paragraph (1) is the basic finding and declaration that the existing

Federal controls over the traffic in firearms moving in (or otherwise

affecting) interstate or foreign commerce do not adequately enable

the States to control the firearms traffic within their own borders

through the exercise of their police power.
Paragraph (2) is the basic finding and, declaration that the ease

with which any person can acquire firearms other than a rifle and shot-

gun (including criminals, juveniles without the knowledge or conselt

of their parents or guardians, narcotics addicts, mental defectives.

armed groups who would supplant the functions of duly constitutedl

public authorities, and others whose possession of such firearms iR

similarly contrary to the public interest) is a significant factor in t11'

iprevalence of lawlesnsness and violent crime in the United States.

The committee, through its own investigations and by the evidehlct

presented to the commiittee by the Nation's leading law enforcmelnit

officers, has established this fact beyond reasonable doubt.
Paragraph (3) is the basic finding'and declaration that only thronhll

adequate Federal control over interstate and foreign commerce in fire-

arms, other than rifles and shotguns, and over all persons engagn,iL'
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I thle businesses of importing, manufactlring, or dealing in firearms,

,,I the grave problem of firearms gettillg into the wrong hands be

,'roperly dealt with, and effective State and local regulation of the

ilre:rms traffic be made possible.
I'aragraph (4) is a specific finding that the acquisition on a mail-

,rdeir basis of firearms, other than rifles and shotguns, by nonlicensed

ildividuals, from a place other than their State of residence, has mate-

1riaily tended to thwart the effectiveness of State laws and regutltions,

:;t,( local ordinances.
'hllis specific finding is documented by the evidence sumlarlized in

1li, August 7, 1964, Interim Report on Interstate Traffic in Mail Order

Firiearms (S. Rept. 1340, S8th Cong., 2d sess.), and in S. Rept. 1866,

9)1th Congress, 2d session.
P'aragraph (5) is a specific finding and declaration that thle sale or

,ll her disposition of concealable wveapon s by importers, maln uf:act uers,

aInd dealers holding Federal licenses, to nonresidents of the State in

w\hviich the licensee's place of business is located, has tended to nmalke

ieflrective the laws, regulations, and ordinances in the several States

fland local jurisdictions regarding, suh firearl ms.

'I'lle evidence of record before the committee fully supports t.is find-
i,ogr and declaration. (See summnary in the general discussion of the

col)e of coverage of the bill untler the subheading "Out of State Pur-

,.htse of Concealable Firearnls, " p. 12, S. Rept. 1866, 89th Cong., 2d

I'aragraph (6) is a specific finding and declaration that there is a

,:lisal relationship between the easy availability of firearnls other than

,illes and shotguns, and juvenile and youthful criminal behavior, and

11ha; such firearms lhave been widely sold by federally licensed im-

porters and dealers to emotionally immature, or thrill-bent juveniles

:ind minors prone to criminial behavior.
'T'te committee in the course of its investigation and hearings has

tilly established the basis for this finding and declaration. The com-

iltlitee expressed its concern with regard to the casual relationshlip be-

i w\mell the availability of firearms and juvenile and youthful criminal

halllvior in the interim report on August 7, 1964 (S. Rept. 1340. 88th

( 'lg., 2d sess.), relating to the "interstate Traffic in Mail Order Fire-

''his finding and declaration has been fully supported by the evi-

'(l1c presented at the several hearings before the Senate oln firearmns

'e-;slation.
l'lragraph (7) is a specific finding aund declaration that the United

aikts hlas become the dumping ground of the castoff surplus, military

, " peIns of other nations, atnd that such weapons, and the large volume

.I' Ilatively inexpensive pistols and revolvers (]argely -worthless for

,oit ing purpno:es). imported into the JUnited States in recent years

iei contrib{uted greatly to lawlessness and to the Nation's lah- en-

i',,elnent problems.
'This finding anti declaration is fully supported by the evidence

lev\eloped by tile investigations of the committee and by testimony

IO'oe it by the Attorney General of the Ulnited States. the ittolrecys

'e'rieal of California, New Jersey, and South Carolina, and by tile

illiee officials of Atlanta, Chicago, Los Angeles, New York" City,

Illiladelphia, St. Louis, and the District of Columbin.
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I;'alt'l'aph (8) is a specific declaration and finding that the lack
of adequate Federal control over interstate and foreign commerce ill
highly destructive wveapons (such as bazookas, mortars, antitank glins,
and so forth, and dcsiructi\-ve devices such as explosive or incendialry
grenades, bombs, missiles, and so forth) has allowed such weapons and
devices to fall into the hands of lawless persons, including armed
groups who would supplant lawful authority and those participating
in civil disorders, thus creating a problem of national concern.

This finding and declaration is fully supported by the investigations
of the committee and by the evidence presented at the hearings before
the committee.

The concern of Federal, State, and city law enforcement officers
over this problem was made clear at the hearings before the committee.

Paragraph (9) is a specific finding and declaration that the existilngl
licensing system under the Federal Firearms Act does not provide
adequate license fees or proper standards for the denial of licenses, and
that this has led to licenses being issued to persons not reasonably en-
titled thereto, thus distorting the purposes of the licensing system.

This finding and declaration is fully supported by investigational
of the committee and by the evidence presented by Federal, State, and
city law enforcement officials at the hearings before the committee.

Su.bsection (b) of section 501 is designed and intended to remove
certain public misconceptions as to the nature of the title and is ,ageneral declaration that the purpose of the title is to cope with theconditions referred to in the findings in subsection (a), and that it isnot the purpose of the title to place any undue or unnecessary re-strictions or burdens on law-abiding citizens with respect to the acqlli-
sition, possession, or use of firearms appropriate to the purpose ofhunting. trapshooting, target shooting, personal protection, or anyother lawful activity, and that the title is not intended to discournage.or eliminate the private ownership or use of firearms by law-abidinLI:
citizens for lawful purposes, or provide for the imposition by re '-ulations of any procedures or requirements other than those reasonabl ynecessary to implement, and effectuate the provisions of the title.Section 902.-This section would incorporate in title 18, UnitedStates Code, a new chapter (ch. 44) consisting of sections 921 througrl928. For clarity, references in this section of the title will be to sections
as they would appear in chapter 44 of title 18.
Section 921 provides definitions

Section 921(a) (1).-The definition of the term "person" in thisparagraph is substantially the same as existing law (15 U.S.C. 901(1)). However, the term '"whoever" is added and "any company, firn.society, or joint-stock company" is included in the definition.Section 921 (a) (2).-The definition of the term "interstate or for-eign commerce" is a restatement of existing law (15 U.S.C. 901(2))."Territory" is omitted since there is no territory at this time. The lastsentence of this definition is added to clarify tfhe status of the title inPuerto Rico, the Virgin Islands, and the District of Columbia throughproviding that these areas shall be included within the term "State.'Section 921 (a) (3).-This definition of the term "firearm" is a rei-xsion of the definition in the present law (15 U.S.C. 901(3) ). The delli-nition has been extended to include any weapon (including a stlartcrgun) which will, or may be readily converted to, expel a projectihe' .

ioljectiles by the action of an explosive. This provision m akes it clear
t llt so-called nnserviceable firearms come within the definition. Undertle present definition of "firearm," any part or parts of such a weaponir1e(w included. It has been folundl that it is impractical to have controlso\er each small part of a firearm. Thus, the revised definition substi-tltes only the major parts of the firearm; that is, frame or receiver fori le words "a;ny part or parts." The revised definition continues to coverinitlflers and silencers and is extended to include destructive deviceswhllich term is subsequently defined. Section 921(b) (1) of the title ex-hludes an antique firearms from this definition. It should be noted thati)o\vder actuated industrial tools used for their intended purpose arenlol considered weapons and, therefore, are not included in this defini-

X4ct;on 921 (a) (4).-The term "cestructive device" is a nexw provi-siln detined to mean dangerous bomb and incendiary-type weapons and\\ I ions hlaving a large bore suchl as antitank guns. Section 91 (b) (2)
,,f trhe title excludes certain de-ices from the definition.,N'oti;or? 921(a) (5).-The term "shotgun" is defined in the same.imiiner as in section 5848(4) of title 26 which is a part of the NationalFirearms Act-tilhat is, wa weapon intended to be fired from the shoulderlehsigned to fire a nulnber of ball shot through a smooth bore. The pres-ilit IFeeral Firearms Act does not contain such a definition.",w ion 921 (a) () .- Tlhe tern "sllort barreled shotgun" is defined assl.lotgml which comes within the lmrvieww of the National Firearms.\ct (26 IU.S.C. 5801 et seq.)-that is, a shotgun having a barrel lessI lian 18 inches in length or a modified shotgun having an overall lengthIr:-s tllan 26 inches. The term is not defined in the present Federal Fire-
:!Ills Act.Srection 921 (a) (7).-The term "rifle" is defined in the same manner:Is lhe ternm is defined in section 5848 (3) of title 26 which is a part of the.;alional Firearms Act-that is, a weapon intended to be fired from the.hloilder and designed to fire a single projectile through a rifled bore.'I'lls term is not defined in the present Federal Firearms Act.,S'ection 921 (a) (8).-The term "short barreled rifle" is defined asIeiln a rifle coming within the purview of the National Firearms Act'C)26 U.S.C. 5801 et seq.)-i.e., a rifle having a barrel less than 16 inchesi lehlngth or a modified rifle having an overall length of less than 26ilirs. This definition is not included in the present Federal Firearms
.\ et.

,?'Oetioq. 9.9l1 (a) (9).-The term "importer" is defined as one engagedi ll te business of importing or bringing firearms and ammunition intolie United States for sale or distribution. Under the present FederalIlil irums Act, the term "mianufacturer" is defined in such a way that:11 importer is included within the meaning of the term (15 U.S.C.'.l)1 (t)).
K Wtion 9291 (1a) (10).-The definition of the term "manufacturer" isl nl st4atement of existing law (15 U.S.C. 904 (4) ), except that reference'i, imortation has been deleted. Importation activities would come,it lin the definition of the term "importer" in paragraph (9) of this

-l}~).qection.
,' t-ion 921 (a) (11).-The term "dealer" is defined in somewhat the-:iim(, manner as that definition appears in present law (15 U.S.C.:"1 (5)). The definition would make one engaged in the business of-lliin ammllnition for dlstructivet devices a l ealer and specificalll
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provides that a pawnbroker dealing in firearms shall be considered
a dealer.
· Section 91 (a) (13).-The term "pawnbroker" is a new definition

and is designed to make it clear what category of person is required

to obtain a dealer license as a pawnbroker under section 923(a) as
contained in the title.

Section 921(a) (13).-The definition of the term "indictment" is a

new provision. Inasmuch as a person under indictment for certain
crimes is proscribed from shipping or receiving firearms in interstate

or foreign commerce, and a license will not be issued to such a person,

the definition makes it clear that either an indictment or an informa-
tion in any court for a felony comes within the meaning of the term.

Section 921(a) (14).-The definition of the term "fugitive from

justice" is a restatement of the present definition (15 U.S.C. 901(6))

with "Territory" and the "District of Columbia" being omitted. These

omissions were made in that there are no more territories and under

the provision of section 921(a) (2) as contained in the title, the District
of Columbia is treated as a State.

Section 921 (a) (15) .- The definition of the term "antique firearm"

is a new provision. Section 921 (b) (1) as contained in the title excludes
an antique firearm from the definition of a firearm in section 921(a)

(3) as contained in the title. Thus, the definition makes it clear that

the term includes only firearms of a design used before the year 1870,

or a replica thereof, which were not designed to use smokeless powder.

Section 921(a)(16).-The term "ammunition"' is defined in the

present law (15 U.S.C. 901(7)), as pistol and revolver ammunition.

This title does not include controls over pistol or revolver ammunition
but it does incorporate controls over ammunition for desrtuctive de-

vices. Thus, this term is defined as meaning ammunition for destruc-

tive devices and ammunition for use in any other type of firearm is

excluded from its meaning.
Section 921 (a) (17).-This definition of the term "Secretary" or

"Secretary of the Treasury" is a new provision. The term is defined

to eliminate the necessity of repeating 'Secretary of the Treasury or

his delegate" in several provisions of the title.
Section 921 (b) (1).-As noted in section 921 (a) (3) as contained in

the title, this paragraph excludes an "antique firearm," which is de-

fined in section 921(a) (15) as contained in the title, from the defini-

tion of "firearm." Thus, an antique firearm is not controlled under
the title.

Section 921 (b) () .- As noted under section 921(a) (4) as containedl

in the title, this paragraph excludes certain devices from the definition

of "destructive device." The devices excluded are those not designed

or redesigned or used or intended for use as a weapon-e.g., construc-

tion tools using explosives when used for such purposes; those used

solely for such purposes as signaling; shotguns other than those comingl

within the purview of the National Firearms Act; nonautomatic rifles

suitable for big game hunting; surplus military weapons distributed

under 10 U.S.C. 4684(2), 4685, and 4686, e.g., a piece of obsolete field

artillery given to an Amercan Legon post; or those devees which the
Secretary finds will not likely be used as a weapno, e.g., a rocket used

in a research project.
Section 921(b) (3) .- This paragraph provides that certain commer-

cial-type crimes shall not be included in the term "crime punishable
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by imprisonment for a term exceeding one year." Thus, one convicted,

flor example. of unfair trade practices, would not be restricted under

those provisions of the title related to purchase or transportation of

firearms by convicted felons. While the paragraph enumerates certain

types of crimes which are excluded from the felony criteria, it also

gives the Secretary autholitv to add similar types of crimes to the

list. The present Federal Firearms Act contains no comparable

provision.
Section 922(a) contains lprohibitions applicable to all p2ersons s well

as prohibitions ap2plicable only to licensees

Section; 9_3(a) (1).-This paragraph proscribes any person from

entgaging in the business of importing, manufacturinv, or dealing in

firearms or ammunition (destructive device) without a license. The

prohibition goes to both an unlicensed person engaging in a firearms

business and such a person who, in the course of that business, ships,

transports, or receives, a firearm or ammunition in interstate or for-

eign commerce. Thus, the paragraph makes it clear that a license is

required for an intrastate business as well as an interstate business.

The present Federal Firearms Act (15 U.S.C. 902(a)) merely pro-

hibits the interstate or foreign shipment or receipt of firearms by a

manufacturer or dealer unless he has a license.
Section 92 (a) (2).-This paragraph contains one of the major

measures of the title-the interstate shipment of any firearm (other

than a rifle or shotgun) or ammunition by a licensee to anyone other

than another licensee is prohibited unless such shipment comes within

one of the three exceptions stated. In effect, the interstate mail-order

shipments of firearms (other than rifles and shotguns) and ammuni-

tion would be banned so that State and local authorities may better

exercise the controls they deem desirable over the acquisition and pos-

session of such firearms. There is no similar provision in the present

Federal Firearms Act. Exceptions to the overall prohibition are: (1)

licensees returning a repaired firearm or replacement firearm of the

samne kind to the person from whom received; (2) shipment of a fire-

arm by mail to one entitled to receive it under 18 U.S.C. 1715; and

(3) delivery by a licensee in the District of Columbia to a resident of

lhe District of Columbia (this exception also goes to transactions in

I 'erto Rico and the possessions).
Section 982(a) (3) .- This paragraph implements the prohibition in

section 922(a) (2) of the title, as well as State and local controls over

firearms. Any person other than a licensee, would be prohibited from

I r:nsporting or receiving in his State of residence any firearm, except

a. rifle or shotgun, purchased or otherwise obtained by him outside that
State and the prohibition is extended to a rifle and shotgun if the

l)urchase or possession of such weapon would be unlawful in the State,

(il political subdivision thereof, where he resides. There is no com-

parable requirement in the present Federal Firearms Act.
Section 922 (a) (4).-Thls paragraph prohibits transportation of

destructive devices and National iFrearms Act weapons (gangster-
type) in interstate or foreign commerce, except as authorized by the

Secretary. There is no comparable provision in the present Federal
Firearms Act.

9 9:1i --- --
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Section 922 (a) (A) .- This paragraph is also designed to implement
section 922(a) (2) 'of the title, as wellrias State and local firearms con-
trol: provisions,' by prohibiting any, unlicensed person from transfer-
ring in any way a' firearm, other than a rifle or shotgun, to another
unlicensed person who resides in another State. The prohibition is
extended to a rifle or shotgun if the State or local law of the place of
residence of the transferee would be violated by the purchase or pos-
session of the weapon. The present, Federal Firearms Act contains no
comparable provision.

Section 922 (a) (6).-This paragraph prohibits the making of false
statements or the use of any deceitful practice (both knowingly) by a
person in connection with the acquisition or attempted acquisition of a
lirearm from a licensee. To invoke the prohibition, the false statement
or deceitful practice must be material to the lawfulness of the sale of
the firearm under the provisions of the title. The requirement that one
who obtains a firearm from a licensee must properly identify himself
is inherent in this prohibition. This is strengthened by the recordkeep-
ing provisions of sections 922(b) (5) and 923(d) as contained in thle
title. There is no specific prohibition in the present Federal Firearms
Act covering the type of falsification involved in this paragraph.

Section 922(b) contains prohibitions applicable only to licensees-
These prohibitions go to intrastate, as well as interstate, transac-
tions by licensees

Section 922 (b) (1) .- The sale by a licensee of any firearm, other than
a shotgun or rifle, to anyone less than 21 years old is prohibited. The
prohibition would usually be concerned with over-the-counter sales
but would also be involved in intrastate mail-order sales. There is no
comparable restriction in the present Federal Firearms Act.

Section 922(b) (2).-This paragraph was designed to implement
State and local firearms controls by making it unlawful for a licensee
to deliver any firearm to an unlicensed person with reasonable cause
to believe the receipt or possession of the weapon would be in violation
of State or local law. Again, this control measure is directed primarily
toward over-the-counter sales but would also be applicable to all sales.
There is no comparable provision in the present Federal Firearms Act.

Section 922(b) (3).-Under this paragraph, it would be unlawfll
for a licensee to sell a firearm, other than a rifle or shotgun, to an out-
of-State unlicensed resident. Shotguns or rifles could be sold over-the-
counter or mail-order to out-of-State residents. This prohibition ill-
plements the strict controls over the interstate movements of pistol:
and revolvers in section 922 (a) (2) as contained in the title. It also is
designed to prevent the avoidance of State and local laws controlling
firearms other than rifles and shotguns by the simple expediency of
crossing a State line to purchase one. There is no comparable provi-
sion in the present Federal Firearms Act.

Section 922(b) (4).-A licensee is prohibited from disposing of a
destructive device or a national act weapon (gangster-type) to any u1n-
licensed person unless that person has a statement executed by tnhe
principal law enforcement officer of the locality where the unlicenlsed'
person resides. The statement is required to be maintained as part o(,
the records of the licensee. This prohibition is directed to over-the-
counter sales and may be applied to intrastate mail-order sales. Tie'
present Federal Firearms Act has no similar provision.
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Section 922 (b) (5).--This paragraph makes it unlawful for a licensee
( , dispose of a firearm vwithout nmaking a record showing the name, age,
nd(1 residence of the purchalser. Of course, this prohibition implements
i,;il, of the controls imposed by the title. There is a somewhat similar
p,.ovision in the present Federal Firearms Act (15 U.S.C. 903(d)).

,Setion 922(c).-This subsection prohibits a licensee from disposing
,,1' a firearm or animunitioll to a fugitive, a felon, or one under indict-
ieolt. A persoln who has been granted relief tiunder section 925(c) is
e'dlluded from the class of persons covered by this restriction. The pro-
hlilition here goes to all types of sales or dispositions-over-the-counter
;rs well as mail order. The provisions of this subsection are similar to
:,) U .S.C. 902(d) of the present Federal Firearms Act but go further
ilhn that subsection in that over-the-counter sales are covered. Also
,illlllmflition for destructive devices is included in the prohibition.
,Setion 922 c(d).-This subsection makes it unlawful for a common

, c(ontlract carrier to transport or deliver any firearm in interstate or
foleilgn colmmerce with knowlelge that its transportation or receipt
wolild be in violation of anyl plrovisioll of the title. Present law has
Im) speciiic restrictions on comliloll or contract carriers. However, 15
I'.S.C. 902(d) throughl (i) of the present Federal Firearms Act
k.mdltld be applied to carrielrs in alproper factual situations.

,'C/tiOn 922(e).-- This sub section prohibits a felon, fugitive, or one
lllher indictment from shipping a firearm or ammunition in inter-

stlate or foreign commerce. The same prohibition is contained in 15
IU.S.C. 902(e) of thle present Federal Firearms Act except that am-

on,,,ition fr a desltructive device is not covered.
,s'vet'iobn 92(f).--This subsection makes it unlawful for a felon,

fatmiti\-e, or one under in(ditlcent to receive a firearm or ammunition
:hlihl has been shipled or tralnsported in interstate or foreign com-

incerce. Tile present Federal Firearms Act (15 U.S.C. 902(f)) con-
:1ilns a siminlar prohlibition. Ilowever, a person under indictment is

;1(l(led bMy this subsection to the class of persons restricted from re-
,'c-ng i iIrear.ms, the presumptioln in 15 U.S.C. 902(f) is not carried

m-(r into this subsection, and the restriction in the present Federal
Vlca:nrus Act, does not go to ammunition for destructive devices.

.s'ution. 922(g).-This subsection makes it a crime to transport
;I stolen firearm or ammunition in interstate or foreign commerce
kiw\\jin either ,was stolen. This subsection follows 15 U.S.C. 902(g)
,>' il( Ipresent Federal Firearms Act except that it covers ammunition
',,l (ldestructive devices rather than pistol and revolver ammunition.

'/''tio'1 9,722(lh).-This subsection prohibits any person from re-
'Mi\lg, etc., any stolen firearm or ammunition "moving as", etc., in

iilierstate or foreign commerce. This prohibition is a modified form
,1' Il( restriction in 15 U.S.C. 902(h) of the present Federal Firearms
.tI lunlt the restriction would go to ammunition for destructive de-

Ais ra thller than pistol and revolver ammunition.
': ;rion? .922(i).-This subsection makes it unlawful for any person

i :!,i\ illlv to ship or receive in interstate or foreign commerce any
"i!,'l hInllavingl the serial number removed or altered. This prohibition

i fulnd i l5 U.S.(. s902(i) of the present Federal Firearms Act ex-
''! I Ihit the presunlpthion wolld not be carried over.
·\'(etion 922(j).--This subsection is related to section 925(d) as

",,liailled in the title which authorizes the importation of firearms
l11,n Imn(etlinll state conditions pr!ecedent. The subsection makes it un-
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lawful to import a firearm in violation of section 925(d) as contained
in the title or knowingly receive any firearm unlawfully imported
under that section. The present Federal Firearms Act contains no
comparable prohibition.

Section 922(k).-This subsection makes it unlawful for a licensee
to falsify records, to fail to make record entries or to fail to maintain
records required. The present Federal Firearms Act requires records
in 15 U.S.C. 903(d). However, this prohibition, coupled with the
more detailed record requirements in section 923(d) as contained il
the title, goes further than requirements in the present Federal Fire-
arms Act.
Section 923 contains licensing provisions

Section 923(a).-This subsection requires all persons engaging in
business as a firearms manufacturer, importer, or dealer to have L
license for each place of business. The Secretary is given authority to
prescribe the form of the application and the information it will con-
tain. The fees are prescribed and range from $1,000 per year, in the
case of a manufacturer or importer of destructive devices, to $10 per
year (after the first renewal, which would be $25), in the case of a
dealer in firearms other than destructive devices. The licensing re-
quirements of the present Federal Firearms Act, 15 U.S.C. 903(a).
are based upon dealers and manufacturers (includes importers)
shipping or receiving firearms in interstate or foreign commerce.
HIere, the requirement is on engaging in business and would include
one engaging in such a business in intrastate commerce. Also, the fees
for licenses are substantially increased by this subsection and types
of licenses are increased-manufacturers and importers of destruncti\ve
devices are added and a new type of dealer-pawnbroker--is included.

Section 923(b).-This subsection authorizes the Secretary to issue
a license to one who has filed a proper application and paid the pre-
scribed fee and provides that such license shall, subject to the pro-
visions of the title and other applicable law, entitle the licensee to
transport or receive the firearms and ammunition covered by the li-
cense in interstate or foreign commerce for the period stated. Tile
subsection is comparable to 15 U.S.C. 903(b) of the present Federal
Firearms Act except that no specific provision is made for revocation.
HIowever, it should be noted that the provisions of the proposed sub-
section specifically restrict the licensee to interstate shipments . ld
receipts in accordance with the provisions of the title. Thus, for ex-
ample, a licensee finally convicted of a felony could not continue to
engage in business under the title.

Section 923(c) .- The standards for issuing a license would b,
greatly -strengthened by the provisions of this subsection. This sulb-
section provides for denial of a license applied for under subsectiofls
(a) and (b) of this section if the Secretary finds the applicant (1) is
under 21 years of age; (2) is prohibited by the title from transportli}g
or receiving firearms in interstate or foreign commerce or is not likel.y
to maintain operations in compliance with title; (3) has violated anll
provision of the chapter; (4) has failed to disclose material informan-
tion, or made a false statement, in his application; or (5) does not h\'v'
or intend to have, business premises. Notice and opportunity fol :'-
hearing on the disapproval of an application are specifically provided
Under the present Federal Firearms Act, there is no specific authori1z-
tion to deny an application for a license. However, licenses are lot.

issued to persons who may not lawfully ship or receive fire arms or
a:nnunition in interstate commerce. Of course, 5 U.S.C., 556-558, an d
ielatecl sections of Title 5 of the United States Code are applicable
ill actions with respect to licensing under this title.

Section 923(d).--Requires all licensees to maintain records of "im-,rortation, production, shipment, receipt, and sale or other disposition"
of firearms and ammunition as the Secretary may by regulations pre-
scribe and that such records be made available for inspection at rea-
sllmablle times. The subsection also provides that the Secretary may
enter the business premises of a licensee for inspection and authorizes
the Secretary to disclose information acquired through provisions of
lte title to State and local authorities. The requirement for records
unlder the present Federal Firearms Act is vague. (15 U.S.C. 903 (d).)

Section 9S23(et .- This subsection requires the license be kept posted
andl available for inspectionl. There is no similar provision in the
present Federal Firearms Act.

,ection 923(f) .-Licensed importers and licensed manufacturers are
required to identify firearms imported or manufactured. The present
Federal Firearms Act does not contain a specific requirement for
identification of firearms. However, there is an implied requirement
ill the recordkeeping provisions (15 U.S.C. 903(d)) and in 15 U.S.C.
02(i).

,'ctioi 924 contains the penalty and forfeiture provisions
ectioln 924 (a).--Provides penalties for violation, including false

slitemnlets, of any provision of the title, or regulations issued there-
untder-a fine of not more than $5,000 or imprisonment for not more
thaln 5 years or both. Under 15 U.S.C. 905 (a) of the present Federal
Firiearmns Act, the penalty for a violation is a $2,000 fine or imprison-

eunt, for 5 years or both.
Section, 924 (b).-This subsection provides that a person who ships,
anllsports, or receives a firearm in interstate or foreign commerce

with intent to commit a felony, or with knowledge or reason to believe
:iat. such crime will be committed, with the weapon shall be fined not

more than $10,000 or imprisoned not more than 10 years, or both.
'I'lle is no comparable provision in the present Federal Firearms Act.

(cction 924 (c) .- This subsection provides that any firearm involved
inl :a violation of the title, or regulations thereunder, and any firearm
i\-ol\ed in a violation of any criminal law of the United States shall
le subject to forfeiture. The forfeiture provisions of the National
Firearms Act (26 U.S.C. 5801, et seq.) are, insofar as applicable, ex-
elndled to forfeiture under this subsection. Under 15 U.S.C. 905(b)
,1f tile present Federal Firearms Act, a firearm involved in a violation

nf hllat act is subject to forfeiture. However, there is no comparable
PIlovision in the present Federal Firearms Act as to forfeiting fire-
,'lls used in a violation of other Federal laws.

rc'/1io0 92-5 concerns exceptions to the title and relief from disabilities
unider the title

i',%tion 925 (a).-This subsection excepts from the title transactions
nI Whlich a firearm or ammunition is imported for, sold or shipped to,
''l islued for the use of the United States (including any depart-

agency thereof), or any State or possession (including any depart-
's""'! aency or political subdivision thereof). Those exemptions are';l'idl wer from the present Federlll Firearms Act (15 IT ,q ( 0n4\

117



118

but this subsection does not carry over other exemptions in that act,
e.g., shipments of 'firearms to a "research. laboratory designated by
the Secretary."

Section 925 (b).--This subsection authorizes a licensee indicted for
a felony to continue operations under his ekisting license until a con-
viction under the indictment becomes final. The present Federal Fire-
arms Act contains no specific provision to this effect but has been inter-
preted to authorize this'procedure. (See 26 CFR 177. 31 (b) ) .

Section 925(c).-This subsection is 15 U.S.C. 910 in the present
Federal Firearms Act. It would grant relief to certain individuals
from the restrictions that would be imposed on them under the title
by reason of having been convicted of certain felonies.

Section 925('d).-This subsection gives the Secretary authority to
permit the importation of certain types of firearms-(1) those inl-
ported for scientific or research purposes or for use in competition or
training under chapter 401 of title 10 of the United States Code; (2)
.an unserviceable firearm other than a machine gun; (3) those firc-
:arms not coming within the purview of the National Firearms Act.
,(26 U.S.C. 5801, et seq.) andsuitable 'for sporting purposes (in the case
of surplus military weapons, this type is limited to shotguns and
rifles), and those previously taken out of the United States. Tlhe sub-
section contains a proviso permitting the Secretary to authorize tlh
importation of a firearm for classification purposes. There is no coin-
parable provision in the present Federal Firearms Act.
Sec4ion 926. Rules and regulations.

.This section provides the rulemaking authority now granted to
.the Secretary by 15 U.S.C. 9.07.' It also specifically provides that in-
tere'sted. parties will be given.opportunity for a public hearing on plo-
posed rules and regulations after notice. The present Federal File-
arms Act does not contain a' comparable provision. However, ol er'
Federal statutes require notice'of the issuance of'regulations.
Sectwin 927. Effect 'ri State law
''.This section sets out' the intent of Congress witlihrespect to the title
as it would relate'to the law of any State on the subject matter.
,Section 928. Separability

: This section provides that if any provision of the title is held invalild,
the remainder of the title shall' not: be affected thereby.
Section 903
',Iere, the Secretary of the Treasury is given specific authority to
aidmiiinister and enforce the provisions of the title.

Section 904
This section provides that nothing in the title would modify or

affect any provision of the National Firearms Act (26 U.S.C. 5801,
et seq.),' section 414 of the Mutual Security Act of 1954 (22 U.S.('C.
1934), or section 1715 of title 18, United States Code.
Section 905

This section would conform the table of contents in "Part I--
Crimes" of title 18, United States Code, to reflect a new chapter -I
of tha't title.

,ection 906
The Federal Firearms Act (15 U.S.C. 901, et seq.) would be re-

pealed by this section.
Section 907

This section contains the effective date provisions of the title.
The provisions of the title would become effective 180 days after
enactment, except as to a license issued under the present Federal
Firearms Act which would be deemed valid until it expired ac-
cording to its terms, i.e., usually 1 year after date of issuance.

TITLE V

This title pro\ ides that if any provision of the act is held invalid,
tile remainder of the act shall not be affected thereby.

CHANGES IN EXISTING LAW

In compliance with subsection (4) of rule XXIX of the Standing
RIules of the Senate, changes in exising law made by the bill, as
reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic and
existing law in which no change is proposed is shown in roman): 4

OMNIBUS CRIME CONTROL AND SAFE STREETS. ACT
OF 1967

TITLE 5.-UNITED STATES CODE-GOVERNMENT ORGA-
NIZATION AND EMPLOYEES

SUBCHAPTER II.-EXECUTIVE SCHEDULE PAY RATES

§ 5315. Positions at level IV
Level IV of the Executive Schedule applies to the following posi-

t ionls, for which the annual rate of basic pay is $27,000:
* * * * * *

(84) Administrator of Law E'nforcenent Assistance.
§ 5316. Positions at level V

Level V of the Executive Schedule applies to the following posi-
tioins, for which the annual rate of basic pay is $26,000:

* * * * *

(119) Associate Adqniinistrator of Law, Enforcenent Assistance.
I' the Interest of economy, the committee felt it unnecessary to reprint here title I
.tl Omnibus Crime Control and Safe Streets Act of 1967 in its entirety. Likewise

"',it ,d1 is the Law Enforcement Assistance Act of 1965 (79 Stat. 2S5). which is repealed
Iy lhi new act. Furthermore, the committee felt it necessary to print only the sections to
I,1(:llde to chs. 223, title 18, United States Code. and 153 of title 28, United Stales
''"I': the new ch. 119 to be added to title 1S. United States Code: sec. 605. snllh. VI.

f title 47, United States Code; and the now eh. 44 to he added to title 1S, United States
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TITLE 18.--UNITED STATES CODE-CRIMES AND
CRIMINAL PROCEDURE

Chapter 223.-WITNESSES AND EVIDENCE
~::: * * * 9 *

3501. Admissibility of confessions.
3502. Reviewability of admission in evidence of confessions in State cases.
3503. Admissibilitv inl evidence of ey6 witness testimonLy.

§ 3501. Admissibility of confessions
(a) In any criminal prosecution brought by the United States or by

the District of Columbia, a confession, as defined in subsection (e) here-
of, shall be admiissible in evidence if it is voluntarily given. Before such
confession is received in evidence, the trial judge shall, out of the pres-
ence of the jury, determine any issue as to voluntariness. If the trial
judge deternmines that the confession was voluntarily made it shall be
admitted in evidence and the trial judge shall pemnit the jury to hear
relevant cvidence on the issue of voluntariness and shall instruct the
jury to give such weight to the confession as the jury feels it deservies
under all the circumstances.

(b) The trial judge in determining the issue of voluntariness shall
take into consideration all the circumstances surrounding the givinqg o f
the confession, including (1) the time elapsing between arrest and an;-
raignzment of the defendant making the confession, if it was made afteri
arrest and before arraignment, (2) whether such defendant knew the
nature of the offense with which he was charged or of which he ca.,
suspected at the time of making the confession, (3) whether or not such
defendant was advised or knew that he was not required to make any
statement and that any such statement could be used against hinv, (.-')
whether or not such defendant had been advised prior to guestioni71,
of his right to the assistance of counsel; and (5) whether or not such
defendant was without the assistance of counsel when questioned an(l
when giving such confession.

The presence or absence of any of the above-mentioned factors to be
taken into consideration by the judge need not be conclusive on the issle
of voluntariness of the confession.

(c) In any criminal prosecution by the United States or by the Di.-
trict of Columbia, a confession made or given by a person who is a dle-
fendant therein, while such person was under arrest or other detentios,
in the custody of any law-enforcemnent officer or law-enforcenbmer
agency, shall not be inadmissible solely because of delay in brinyilI/,
such person before a commissioner or other officer empowered to covr-
mit persons charged with offenses against the laws of the Un·it(l
States or of the District of Columbia if such confession is found by the
trial judge to have been made voluntarily and if the weight to be givet
the confession is 7eft to the ju'ry.

(d) Nothing contained in this section shall bar the admission' iI,
evidence of any confession made or given voluntarily by any person to
any other pe'xson without interrogation by anyone, or at any time it
which the pe7is.on who ilnade o�i .ave such] confession was not hdi1P,
arrest or other detention.

(e) As used in this section, the term "confession" means any col-
fession of guilt of any criminal offense or any self-incriminating state-
mue?n.et 7ade or g/ien oral7?/ or in writing.
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§3502. Reviewability of admission in evidence of confessions in
State cases

.Yreiaher th.e Sutpr)evme ('ozuet 1nor (af i n ifterior cos;! o7rdnird-l alnd
,,./ablished by Congress under article IIZ of the Constituzion of the
'iitcd States shcall he julrisdietio to r w o to ree to cee. vacate,
miodify, or disturb in any way, a ruling of any trial court of any State
i;. any crimnai,al prosecution admitting in evidence as voul nta7rily made
lan admiission or confession of an accused if such ruling hra-s been

1#i/1mned or otheirwise upheld by the highest court of the Stafie having
,,1/)e7late jurisdietion of the cause.

§ 3503. Admissibility in evidence of eye witness testimony
7'he testimony of a witness that e 8saw the accused conaimit or par-

ic;ipate in the commissionz of the criSme for wohich tlhe acc u .d is being
!, ii shall be admissible into caidence in, a criminal pr'oscu/ti;on. in any
,ild co(urt ordal;ned and established under article II of the Consti-

hlaion of the United States; and neither the Supremie Coulrt nor any
iif.b rior appellate court ordained and established by the Cong'ress
,lider ar~ticle III of the Constitution of the United States slhall have

J1,r,isdiction, to reviewo, reverse, vacate. mnodify, or distfumb in any way a
,,dling of such a trial court or any tr'ial cozurt in any State. territoryj,
A,/Iict, common7wealth, or other possession of t/he United States

,ltmittincg in evidence in any criniminal piosecution the tcst/inony of a
witness that he saw the accused commit or participate in the (ionenmis-
.sion of the crime for which the accused is tried.

Chapter 153.-HABEAS CORPUS
S. Ps o as o
?2b5;. Procedures in obtainiig writs of habeas corpus.

* aa* *

§ 2256. Procedure in obtaining writs of habeas corpus
The hjdgqnent of a court of a State upon a plea or verdict of qguilty

;i la, cr2nniznal action shall be conclu.sive with respect to all quesxtions of
/tw o07 fact which were determined, or which could have been, deter-
iinied, inZ that action until such judgm7?ent is reversed, vacated, or
mi~odified by a courtt having jurisdictionz to review by appeeal or cer-
7ilorai suZch judgment; and neither the Supremne Coqurt nor any inferior
'autnt ordained and established by Congrless tunder article II[ of the
I('ostitution of the United States shall have jurisdiction to reverse.

.wate, or mnodify any such judgment of a State court except upon
a)ppeal from, or writ of certiorari granted to review, a detern ilat iona
niide with respect to such judgment upon review thereof by the h/ighe.st
,'m,a't of that S t ate having jurisdiction to reviewc such ijdgmnent.



123

TITLE 18.-UNITED STATES CODE, PART I

Chapter 119.-INTERCEPTION OF WIRE OR ORAL
COMMUNICATIONS

Sec.
2510. Definitions.
2511. Interception and disclosure of wire or oral communications prohibited.
2512. Manufacture, distribution, possession, and advertising of wire or oval cotm-

munication intercepting devices prohibited.
2513. Confiscation of wire or oral comnutnication intercepting devices.
25141. Immunity of 'witnesses.
2515. Prohibition of use as evidence of intercepted wire or oral communications.
2516. Authorization for interception of wire or oral communications.
2517. Authorization for disclosure and use of intercepted wire or oral communica-

tions.
2518. Procedure for interception of wire or oral communications.
2519. Reports concerning intercepted wire or oral communications.
2520. Recovery of civil damages authorized.

§ 2510. Definitions
As used in this chapter-

(1) "wire communication" means any communication made in
whole or in part through the use of facilities for the transmission
of communications by the aid of ivire, cable, or other like connrc-
tion between the point of origin and the point of reception fur-
nished or operated by any person engaged as a common carrier
in providing or operating such facilities for the transmission of
interstate or foreign communications;

(2) "oral communication" means any oral communication ut-
tered by a person exhibiting an expectation that such comnmuni-
cation is not subject to interception under circumstances justify-
ing such expectation;

(3) "State" means any State of the United States, the District
of Columbia, the Commnonivealth of Puerto Rico. and any terri-
tory or possession of the United States;
. (4) "intercept" means the aural acquisition of the contents of

,any wire or oral communication through the use of any electronic,
mechanical. or other device.

(5) "electronic, mechanical,. or other device" means any device
or apparatus which can be used to intercept a woire or oral cov7-
munication other than-

(a) any telephone or telegraph instrument, equipment or
facility. or any component thereof, (i) furnished to the sub-
scriber or user by a communications common carrier in the
ordinary course of its business and being used by the sub-
scriber or user in the ordinary course of its business; or (ii)
being used by a communications common carrier in the or-
dinary course of its business, or by an investigative or lab:
enforcement officer in the ordinary course of his diuties;

(b) a hearing aid or similar device being used to correel
subnormal hearing to not better than nor77al1;

(6) "?person" means any employee. or agent of the United State.
or any State or political subdivision thereof, and any individual.
partnership, association, joint stock company, trust, or corpo'ra-
tion;

(7) "investigative or lawv enforcement officer" means any oflicer
of the United States or of a. State oir political subdivision there!o.

wthl ;Oi Cl Owe.,cred i ./ I' to co rn.duct ;investigations of or to mzake
ai'rcrst for o#'CCnse, etllimcerated in this chapter, and any attorney

tlthoriized / y law) to prao.(ecute or participate in the prosecution
of .'c(,'' o(ff i,.r.'.v

(8) :'.l/cRIts". wahen uLed wvith respect to any woire or oral
(o0/ime.li: ,t ion1., iw/,ul/des am/ iit form ation concerning the identity
of theI par;(,w. to slrch coin7v nicnation or the existence, substance.
pu/rportl. or mea(t7igY of t/at com7munication;

(i) 'judZge of co7mpetent jurisdiction" means-
(a) a judge of a United States district court or a United

States court of appeals, and
(b) a judge of any court of general criminal jurisdiction of

a State who is authorized by a statute of that State to enter
orders authorizing interceptions of wire or oral
comnmunications;

(10) "communication common carrier" shall have the same
mea2ning which is given the term "common carrier" by section
153 ( h) of title 47 of the United States Code; and

(11) "aggrieved person" means a person who was a party to
any intercepted wire or oral communication or a person against
whomin the interception was directed.

§ 2511. Interception and disclosure of wire or oral communica-
tions prohibited

(1) Except as otherwise specifically provided in this chapter any
perso)n lCto-

(a) willfully intercepts, endeavors to intercept, or procures any
other person to iltercept or endeavor to intercept, any wire or oral
co7in2mnication.:

(b) willfully uses, endeavors to use, or procures any other per-
son to u.se or endear or to use any electronic, mechanical, or other
device to intercept any oral communication when-

(i) ruch. device is aflixed to, or otherwise transmits a signal
through, a wire, cable, or other like connection used in woire
communzication; or

(ii) such device transmits communications by radio, or
interferes with the transmission of such communications; or

(iii) such person knows, or has reason to know, that such
device or any.component thereof has been sent through the
mail or transported in terstate or foreign commerce; or

(iv) such use or endeavor to use (A) takes place on the
prenmises of any business or other commercial establishment
the operations of which affect interstate or foreign commerce;
or (B) obtains or is for the purpose of obtaining information
relating to the operations of any business or other commercial
establishment the operations of which affect interstate or for-
eign, comv7mnerce; or

(v) such person acts in the District of Columbia, the Comn-
monwealth of Puerto Rico, or any territory or possession of
the l/United States;

(c) 'willfull?/ discloses, or endeavors to disclose, to any other
personi the contents of a?y/ qwire or oral communication, knowing
or ha cim.g reason to know that the information lowas obtained
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through the interception of a wire or oral communication inv uolia-
tion of this subsection; or

(d) willfully uses, or endeavors to use, the contents of any wire
or oral communication, knowing or having reason to know that the
information was obtained through the interception of a wire or
oral commnnunication in violation of this subsection;

shall be fined not more than $10,000 or imprisoned not mnore than five
years, or both.

(2) (a) It shall not be unlawful under this chapter for an operatoin
of a switchboard, or an officer, employee, or agent of any communica-
tion common carrier, whose facilities are used in the transmission of
a wire commnunication, to intercept, disclose, or use that communicc-
tion in the normal course of his employment while engaged in any
activitywhich is a necessary incident to the rendition of his service or
to the protection of the rights or property of the carrier of such cows-
munication. Provided: That said communication comenon carrier's
shall not utilize service observing or random monitoring except for
mechanical or service quality control checks.

(b) It shall not be unlawful under 'this chapter for an officer, eqn-
ployee, or agent of the Federal Communications Comonission, in the
normal course of his employment anid in discharge of the monitoring
responsibilities exercised .by the Commission in the enforcement of
chapter 5' of title 47 of the United States Code,. to intercept a wire
communication, or oral communication transmitted by radio, or to
disclose or use the information thereby obtained.

(c) It shall not be unlawful under this chapter for a party to any
wire or oral communication, or a person given prior authority by a
party to the communication to intercept suchW communication.

(3) Nothing contained in this chapter or in section 605 of the Cont-
mtunications Act of 1934' (48 Stat. 1143; 47 U.S.C. 605) shall limit the
constitutional power of the President to take such measures as he
deems necessary to protect the Nation against actual or potential at-
tack or other hostile acts of a foreign power, to obtain foreign intelli-
gence deemed essential to the security of the United States, or to pro-
tect national security information against 'foreign intelligence ac-
tivities. Nor shall anything contained in this chapter be deemed to
limrit'the constitutional power of the President to take such meascure
as he deems necessary to protect the United States against the over"-
throw of the Government by'force or other unlawful means, or against
any other clear and present danger to the structure or existence of the
Go'vernment. The contents of any wire or oral com/munication inter'-
cepted by authority of the President in the exercise of the foregoing
powers may be received in evidence in any trial hearing, or othter p7,o
ceeding only where such interception was reasonable, and shall nol
be otherwise used or disclosed except as is necessary to implement
that power.
§ 2512. Manufacture, distribution, possession, and advertising of

wire or oral communication intercepting devices pro-
hibited

(1) Except as otherwise specifically provided in this chapter, an1y
person who willfully-

(a) sends through the mail, or sends or carries in interstate or
foreign commerce, any electronic, mechanical, or other device

kInozwing or having reason to know that the design of such de-
7vice renders it primarily u-seful for the purpose of the surrepti-
tious interception of wire or oral communications,';

(b) manufactures, assemblies, possesses or sells any electronic,
mnechanical, or other device, knowing or having reason to know
that the design of such device renders it primarily useful for the
purtpOse of the surreptitious interception of wire or oral commrru-
nications, and that such device or any component thereof has been
or will be sent through the mail or transported in interstate or for-
eign commerce; or

(c) places in any tewspape?, mnagazilne, handbill, or other pub-
lication an?/ advertisement of-

(i) any electronic. mechanical, or other device knowing or
having reason to know that the design of such device renders
it primarily useful for the purpose of the surreptitious inter-
ception of wire or oral communications; or

(ii) any other electronic, mechanical, or other device,
wohere such advertisement promotes the use of such device for
the purpose of the surreptitious interception of wire or oral
communications.

knowing or having reason to know that such advertisement will
be sent through the mail or transported in interstate or foreign
com1n,?erce,

shall be fined ot more than $10,000 or imprisoned not vmore than five
years, or both.

(e) It shall not be unlawvful tunder this section for-
(a) a communications common carrier or an officer, agent, or

emjployee of, or a person under contract with, a communtications
conmnon carrier, in the normal course of the communications com-
mnon carrier's business, or

(b) an officer, agent. or employee of, or a person under contract
with. the United States, a State, or a political subdivision thereof.
in thec normal course of the activities of the United States, a State,
or a political subdivision thereof, to send through the mail, send
or carry in interstate or foreign commerce, or manufacture, as-
semble. possess, or sell any electronic, mechanical, or other device
device k]nowing or having reason to know that the design of such
device renders it primarily useful for the purpose of the surrep-
titiozus interception of wire or oral communications.

§ 2513. Confiscation of wire or oral communication intercepting
devices

Any electronic, mechanical. or other device used, sent, carried, man-
itfactured. assembled, possessed, sold, or advertised in violation of
section 2511 or section 2512 of this chapter may be seized and for-
feited to the United States. All provisions of law relating to (1) the
Seizztre, summmary and judicial forfeiture, and condemnation of ves-
sets. vehicles, merchandise, and baggage for violations of the customs
/(I,(,S con1taiCned in title 19 of the United States Code, (2) the disposi-
tion of such vessels, vehicles, merchandise and baggage or the pro-
('rdts' from the sale thereof, (3) the remission or mitigation of such

,'rfcitvuc. (4) the comnpromise of claims. and (5) the award of com-
1',lnationl to informers in respect of such forfeitures. shall apply to
·"ize's . and forfeCitres in7cu11rred, or alleged to have been i7ncutrrld.
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under the provisions of this section, insofar as applicable-and not in-
consistent with the provisions. of this section; except that such duties
as are imposed upon the collector of. customs or any other person with
respect to the seizure and forfeiture of vessels, vehicles, merchandise,
and baggage under the provisions' of the customs laws contained in
title 19 of the United States. Code shall be performed with respect toseizure and forfeiture of electronic, mechanical, or other intercepting
devices under this section by such officers,; agents, or other persons as
may be authorized or designated for that purpose by the Attorney
General.

§ 2514. Immunity of witnesses
Whenever in the judgment of a United States attorney the testi-

mony of any witness, or the' production of books, papers, or other
evidence by any witness, in any case or proceeding before any grand
jury or'court of the Uinited States 'involving any violation of this
chapter or any of the offenses enumerated in section 2516, or any
conspiracy to violate this chapter or any of the offenses enumeratedl
in 'section'2516 is necessary to the public interest, such United States
attorney, upon the approval of the Attorney General, shall nmake appli-
cation to the court that the, witness shall be instructed to testify or
produce 'evidence subject to'tie' provisions of this'section, and u.pon
ord&er'of'the court such witiess' shall not be excused fromn testify;in
or from producing books, papers, or other evidence on the ground that
the testimony or evidence required of him may tend to incriminate hai7
or subject him to a penalty or. forfeiture. No such,. witness shall be
prosecuted or subjected to any penalty' o' forfeiture for or on accoutr
of any .transaction, matter or thing concerniing which he is compelled.after having. claimed his privilege against seZf-inrin ation, to testify
or produce evidence, nor shall testimony 'so compelled be uased as evi-
dence in any criminal proceeding (except in a proceeding described in
the newt sentenide) against him in an'y court.: No witness shall be exempt
under this section from prosecution for perjury or contempt committed
while giving testimony or producing evidence under compulsion as pro-vided in this section.
§ 2515. Prohibition of use as evidence of intercepted wire or oral

communications
Whenever any wire or oral communication has been interceptedl.

no part of the contents of.such communication and no evidence derivedl
therefrom maay be received in evidence in any trial,' hearing, or other
proceeding in or before any court, grand tury, department, officer.
agency, regulatory body, legislative committee, or other authority of
the 'United States, a State, or a political subdivision thereof, if the
disclosure of that information would be in violation of this chapter.
§ 2516. Authorization for interception of wire or oral communica-

tions
(1) The Attorney General, or any Assistant Attorney General sp,'-

cially designated by the Attorney General, may authorize an applica-
tion to a Federal judge of competent jurisdiction for, and such judg/e
may grant in conformity with section 2618 of this chapter an order
auzthorizing or approving the interception of wire or oral comanmunica-
tions by the Federal Bureau of Investigation, or a Federal agene.1c
having responsibility for the investigation of the offense as to which
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the application is made, when such interception may provide or hasprovided evidence of-
(a) any offense punishable by death or by imprisonment for

for than one year under sections 2274 through 2277 of title 42 of
the United States Code (relating to the enforcement of the Atomic
Energy Act of 1954), or under the following chapters of this
title: chapter 37 (relating to espionage), chapter 105 (relating to
sabotage), or chapter 115 (relating to treason);

(b) a violation of section 186 or section 501(c) of title 29,
United States Code (dealing woith restrictions on pay ments and
loans to labor organizations), or any offense which involves mur-
der., kidnapping, robbery, or extortion, and which is punishable
under this title,

(c) any offense which is punishable under the follooing sections
of this title: section 201 (bribery of public officials and witnesses),
section 224 (bribery in sporting contests), section 1084 (transmiis-
sion of wagering information), section 1503 (influencing or in-
juiring an officer, juror, or witness generally), sect;on 1510 (ob-
struction of criminal investigations), section 1751 (Presidential
assassinations, kidnapping, and assault), section 1951 (interfer-
ence with co?,mmerce by threats or violence), section 1952 (inter-
state and foreign travel or transportation in aid of racketeering
enterprises), section 1954 (offer, acceptance, or solicitation to in-
fluence operations of employee benefit plan), or sections 2313
and 2314 (interstate transportation of stolen property) ,

(d) any offense involving counterfeiting punishable under sec-
tions 471, 472, or 473 of this title;

(e) any offense involving bankruptcy, fraud or the manufaec-
ture, importation, receiving, concealment, buying, selling, or oth-
erwise dealing in narcotic drugs, marihuana, or other dangerous
drugs, punishable under any law of the United States; or

(f) any conspiracy to commit any of the foregoing offenses.
(2) The principal prosecuting attorney of any State, or the princi-

pal prosecuting attorney of any political subdivision thereof, if such
attorney is authorized by a statute of that State to make application
/o a State court judge of competent jurisdiction for an order authoriz-
;"1, or ap.proving, the interception of wire or oral commu1nications, may
"11)7ly to such jutdcle for. and such judge nay grant in conformnity withReetion 2518 of this chapter and with the applicable State statute an
oeder authorizing, or approving the interception of wire or oral conz-
lalnications by investigative or law enforcement officers ha, ing 'respoln-
.Sihi/ity for the investigation of the offense as to which the application
i.' mande, qohen such interception may provide or has provided evidence
'i tfhe commission of the offense of murder, kidnapping, ganbling, rob-/,,r!/, bribery, erxtortion, or dealing in narcotic drugs. marihuana or
"/l/ter dangerocus drugs, or other crime dangerous to life, limb, or prop-
"if!/, and punnishable by imprisonment for more than one year, desig-
herted in any applicable State statute authorizing such interception.
,"' any/ conspiracy to commit any of the foregoing offenses.
§2517. Authorization for disclosure and use of intercepted wire

or oral communications
(1) Any investigative or law enforcement officer who, by/ any 1neat1ns

't/lo0rized by this chapter, has obtained knowledge of the contentis
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of any wire or oral communication, or evidence derived theref romn, 'mcay
disclose such contents to another investigative or law enforcement
officer to the extent that such disclosure is appropriate to the prope)
perforanuce of the official duties of the officer making or receivinq
the disclosure.

(2) Any investigative or law enforcement officer who, by any means
authorized by this chapter, has obtained knowledge of the contents of
any wire or oral communication or evidence derived therefrom may ul.se
such contents to the extent such use is appropriate to the proper per-
formance of his official duties.

(.3) Any person who has received, by any means authorized by thi,
chapter, any information concerning a wire or oral communication,
or evidence derived therefrom intercepted in accordance with the pro-
visions of this chapter may disclose the contents of that commnunica-
tion or such derivative evidence while giving testimony under oath.
of affirmation in any criminal proceeding in any court of the United
States or of any State or in any Federal or State grand jury proceeding.

(4) A o otherwise privileged wire or oral communication intercepted
in accordance with, or in violation of, the provisions of this chapter
shall lose its privileged character.

(5) When an investigative or law enforcement officer, while engaged
in intercepting wire or oral communications in the manner a2uthorized
herein, intercepts wire or oral communications relating to offenses other
than those specified in the order of authorization or approval, the con-
tents thereof, and evidence derived therefrom, may be disclosed or
used as provided in subsections (1) and (2) of this section. Such con-
tents and any evidence derived therefrom may be used under subsec-
tion (3) of this section when authorized or approved by a judge of
competent jurisdiction where such judge finds on subsequent applica-
tion that the contents were otherwise intercepted in accordance with,
the provisions of this chapter. Such application shall be made as soon,
as practicable.
§ 2518. Procedure for interception of wire or oral communications

(1) Each application for an order authorizing or approving the
interception of a wire or oral communication shall be made in writing
upon oath or affirmation to a judge of competent jurisdiction and shall
state the applicant's authority to make such application. Each applica-
tion shall include the following information:

(a) the identity of the investigative or law enforcement of-
ficer making the application, and the officer authorizing the
application;

(b) a full and complete statement of the facts and circum-
stances relied upon by the applicant, to justify his belief that an
order should be issued, including (i) details as to the particular
offense that has been, is being, or is about to be committed, (ii)
a particular description of the nature and location of the facilities
from which or the place where the communication is to be inter-
cepter, (iii) a particular description of the type of communica-
tions sought to be intercepted, (iv) the identity of the person.
if known, committing the offense and whose communications are
to be intercepted;

(c) a full and complete statement as to whether or not other
investigative procedures have been tried and failed or why theY

reasonably appeal to be ut6dikcly to succeed if tried or to be too
dantgerous;

(d) a statement of the period of time for which the intercep-
tion is required to be maintained. if the natulre of the investigation
is sutch. that the auithorization for interceptionz should not auto-
inatically term,inate when the described type of commnunication
has been first obtained, a pa}.tictlar description of facts establish-
;tig probable cause to beliere that additional communications of
the ,same type ,will occur thtereafter; and

(c) a full and comnplete statement of the facts concernling all
/lreoious applicationss k10ownl to the individual authorizing and
jimakeilng the application, m7ade to any judge for authorization to
intercept, or for approval of interceptions of, wire or oral coin-

unintications involvilng any of the same persons, facilities or places
.sveciied in the application, and the action taken by the judge
on each such application.

(;2) T'he judge way requtire the applicant to furnish additional
t,xti/1nony or documentary ecidence in support of the application.

( 3) Upoen suchA application the judge may enter an ex parte order,
i,,.'q ie,l 0ted or as mnodificd. autthor'izlng or approving interception of
';,' 0o' o o'al comnlu.i(,ation.us wiethin, the territorial jurisdiction of

I,i, court in which the jtdcT i. s.itting, if the judge determines on0
lI,. basis of the facts submitted by the applicant that-

(a) there is probable (cartre for belief that an i.ndividulal is
.om7m, .ittinqh, has committcd. or i.s aboult to comm.it a particular

offense ctnumcratcdl in .. c(tioa CStfl/, of this chapter;
(b) there is probable caus-e'c for belief that par'ti/calr com-

iirnioations concerningq that offen.se will be obtained throuqh
,octh interception,

(c) norlwi ine.tiqatl;;ie ?,ordeol'drs harze bcen tried and have
failed or rea8onabl. y appea) to be un1licely to succeed if tried or
/o be too dangero7t... :

(d) there i. ?j)rob/hle ca(/e.c fori belief that the facilities from
'w1hich-., or the place 'where, the 'wire or oral comm1unications are
to be intercepted are beingq used, or are about to be used, in
,onnection with the comnission of such offense, or are leased
to, listed in, the .name of. o0r commonly 'used by suech person.

(,) Each order authorizing or approving the interception of any
"',' or oral com7munication shall specifiy-

(a) the identity of the person. if known, whose communica-
t;o7ns are to be intercepted;

(b) the nature and location of the communications facilities
o.r to which, or the place where, authority to intercept is granted;

(c) a particular description of the type of communication
soultght to be intercepted. and a statement of the particular offense

to which it relates
(d) the identity of the agency authorized to intercept the

'ornmmunications, and of the person authorizing the application;
and

(e) the period of time during which such interception is au-
/,or'ized, including a statement as to whether or not the intercep-
tion, shall automatically terminate when the described communi-
otion has been first obtained.
'!:: I: - Gq n
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(5) No order entered under this section may authorize or app),ro,.
the interception of any wire or oral communication for any period
longer than is necessary to achieve the objective of the authorization.
nor in any event longer thhn thirty days. Extensions of an order i7ay
be granted, but only'upon aipplication for an extension made in accodhi-
ance with subsection (1) of this section and the court making the find,-
ings required by subsection (3) of this section. The period of extension
shall be no longer than 'the authorizing judge deems necessary to
achieve the purposes for'which it was granted and in no event to,:longer than thirty days. Every order and extension thereof shall coe-
tain a provision that the authorization to intercept shall be executel,
as soon as practicable'; shall be conducted in such a way a-s to mni-
nmize' te in'terception of cbdm!iunications not otherwise subject to in,-
terception under this chapter. and must terminate upon attainment ofthe auathorized objective, or in any event in thirty days.

(6) Whenever an order authorizing interception is entered pi/n-
suant to this chapter, the order may require reports to be made to the
udge who issued the'order' ihoo'ing what progress has been made to-

ward achievement of the authorized objective and the need for con-
tinued, interception. Such reports shall be made at such intervals a.s
the judqe may require.

(7) 'lNotwithstanding any other provision of this chapter, any i,-
vestigative or law enforcement officer, specially designated by the
Attorney General or by the principal prosecuting attorney of aynq
State or subdivision thereof acting pursuant to a statute of that Statr.
who reasonably determines that-

(a) an emergency situation exists that requires a wire or oral
communication to be intercepted before an order authorizing such
interception can with due diligence be obtained, and

(b) there are grounds upon which an order could be entered
under this chapter to authorize such interception,

may intercept such wire or oval communication if an application foi;
an order approving the interception is made in accordance with thi.s
section within forty-eight hours after the interception has occurred.
or.begins to occur. In the absence of an order, such interception shall
immediately terminate when the communication sought is obtained ov
when the application for the order is denied, whichever is earlier. In7
the event such application for approval is denied, or in any other case
where'the interception is terminated without an order having been
issued, the contents of any wire or oral communication intercepted
shall be treated as having been obtained in vioation of this chapter.
and an inventory. shall be served as provided for in subsection ((d)
of this section on the person named in the application.

(8) (a) The contents of any wire or oral communication intercepotr d
by an'y means authorized by this chapter shall, if possible, be recordedt
on tape or wire or other comparable device. The recording of the con-
tents of any wire or oral communication under this subsection shall
be done in such way as will protect the recording from editing or otlh, '
alterations. Immediately upon the expiration of the period of thi,
order, .or extensions thereof, such recordings shall be made availab,1h
to the judlge issuing such order and sealed under his directions. C,1!-
todly of the recordings shall be wherever the judge orders. They shall
not be destroyed except upon an order of the issuing or denying ~ud/,'
and in any event shall be kept for ten years. Duplicate recordi, .
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),)nay be made for use or disclosoure pursuant to the provisions of sub-
.ti;oHes (1) and (2) of .section 2517 of this chapter for investigations.
7The presence of the seal provided for by this subsection, or a satis-
factory explanation for the absence thereof, shall be a prerequisite for
the use or discolsure of the contents of any wire or oral comn mnunication
or eidence derived therefrom under subsection (3) of section 2517.

(b) Applications made and orders granted under this chapter shall
i,, sealed by the judge. custody of the applications and orders shall
I,,r ,whe refer the judge directs. Such applications and orders shall be
lipslosed only upon a shomwinr of good cause before a judge of compe-
tent jurisdiction and shall not be destroyed except on order of the
;s.sling or denying judge, and in any event shall be kept for ten years.

(c) Any violation of the provisions of this subsection nmay be pun-
isthed as contempt of the issuing or denying judge.

(d) Within a reasonable time but not later than ninety days after
lthe filing of an application for an order of approval under sectionr
25;18(7) (b) which is denied or the termination of the period of an
order or extensions thereof, the issuing or denying judge shall cause,
to be served, on the persons named in the order or the application,
an inventory which shall include notice of-

(I) the fact of the entry of the order or the application;
(2) the date of the entry and the period of authorized, ap-

proved or disapproved interception, or the denial of the applica-
tion; and

(3) the fact that during the period wire or oral communications
were or were not intercepted.

Otn an ex parte showing of good cause to a judge of competent juris-
liction the serving of the inventory required by this subsection mnay

be postponed.
(9) The contents of any intercepted ivire or oral communication or

clvidence derived therefrom shall not be received in evidence or other-
,'inse disclosed in any trial, hearing, or other proceeding in a Federal
oi State court unless each party, n.ot less than ten days before the trial,
hearing or proceeding, has been furnished with a copy of the court
edaler under which the interception was authorized or approved. Thins
ten-day period may be waived by the judge if he finds that it was not
PIo.ssible to furnish the party with the above information ten daynS
hcfore the trial, hearing or proceeding and that the party will not be'

re,'judiced by the delay in receiving such information.
(10) (a) Any aggrieved person in any trial, hearing, or proceedingn

;, or before any court. department, officer, agency, regulatory body. or
o/h r authority of the United States. a State, or a political subodivnis;ion
fbhreof, may move to suppress the contents of any intercepted wire or.
oral communication, or evidence derived therefrom, on the grounds

(i) the convmnunication was unltiawfully intercepted;
(ii) the order of authorization or approval under whichl it wa-s

,'nereepted is insufficient on its face; or
(iii) the interception was not made in conformity wcith the or-der

of authorization or approv:al.
\',,eh motion shall be made before the trial. hearing, or proceeding un-
... ltere woas no opportunity to ?,ake such m?,otion or the persoP2n wna.s

./ ,,'are of the grounds of the notion. If the motion is granted, the
'" 0!,'nt~s of the intercepted wire or or ral co7mmunication, or e- idcene
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derived therefrom, shall be treated as having been obtained in viola-
tion of this chapter. The judge, upon the filing of such motion by the
aggrieved person, nmay in his discretion make available to the aggrieved
person or his counsel for inspection such portions of the intercepted
communication or evidence derived therefrom as the judge determines
to be in the interests of justice.

(b) In addition to any other right to appeal, the United States shall
have the right to appeal from an order granting a motion to supp'revs.
made under paragrph (a) of this subsection, or the denial of an appli-
cation for an order of approval, if the United States attorney shall cer-
tify to the judge or other official granting such motion or denying such
application that the appeal is not taken for purposes of delay. Such
appeal shall be taken within thirty days after the date the order wa..s
entered and shall be diligently prosecuted.
§ 2519. Reports concerning intercepted wire or 'oral communica-

tions
(1) Within thirty days after the expiration of an order (or each ex-

tension thereof) entered under section 2518, or the denial of an order'
approving an interception, the issuing or denying judge shall report to
the Administrative Office of the United States Courts-

(a) the fact that an order .o'r etkeision was applied for;
() the kind of order or'extension applied for; ,'
(c) the fact that the'order or extension was granted as applietd

for, as modified, or was de-nied,
(d) the period of intercpt'ions authorized by the order, and th,

· number and durationtof any extensionrs of the order; ' '
(e) the offense \specified in'the order or application, or exten-sioln

of an order;
.(f) the identity of the applying investigative or law 'enforcr-

ment officer and agency making'the application. and the person ai-
..thorizing the applic'ation,; and

(.g) the nature of faciities f oni"'vihich or the place'where con,-
'munications were to be interceted '. '

-(2) In.January ,o each .year the Attorn'ey' Gener.al. an Assistant A -
torneg. General specially desi~'nate4d by'tehe' Attorney' QGeneral, 'or t/i'
prmnYi pal prosecutinog attorney of ,a tate, or the pr'rincipdl prosecutin:
attorney for any polfti.ca'sd$i4visibon of i.State, shall repoi t to the Ad-
ministrative Office of thte Uniteid'Stales ir'ts . '

. (a) the inforiiiition re4uired by paragraraps (a) through (y)
of, subsection (1) of this section with respect' to each applicatio,
for an order or extension made during. the preceding calendar year/:

.(b) a general description of the interceptions made under sca/Ih
order or extension, including (i) the approinmate nature and fr'-
qupency of incrimiinating 'comnmunications intercepted, (ii) lbh,
approximate nature and frequency of other communnications in.leR-
cepted, (iii) the approximate number of persons whose comrn7um-'
cations were intercepted, and (iv) the approximate nature, am'oa tl1
and cost of the manpowr and other resources used in the intkr-
ceptions;

(c) the number of arrests resulting from interceptions Qwa'mi
under such order or extension, and th offenses for which arrsctd
were made;

(d) the number of trials resulting from such interceptionls;

(e) the number of m otionos to suppre'ss maCde witlh respect to
suC'h interceptions, acnd the ntl'ber gradnted or denied;

(f) the number of con victions resulting from such interceptions
and the offenses for which the convictio0ns 7were obtained and a
general as'sessment of the importanvce of the intercepticn'; and

(g) the information r'eqaired by paragraphs (b) throwgh (f)
of th.is subsect/ion wuith res 'cer tfo orders orf extcnsio.ns ( obttlleSd
in a preceding calen dar year.

(3) In April of each year the Direclor of the Adiministrative Offiee
of the United States C'ourts shall transmit to the Congress a full
,Rd/ complete report concerning the nlumbor of applications for orders
ittlhorizing or approving the interception of uwire or oral cormn.mulnica-
li(;e.s and the number of orders and extensions granted or dlenied
di/'ing the preceding calendar year. Such report shall include a

IM.nnmary alnd analysis of the data requgired to be filed with the Admin-
i.rative Office by subsections (I) and (2) of this section. Tihe Director
of the Admniistati.ve Office of the United ,States C'ourts is authorized
to issue binding regulations dealing with the content and forin of the
,reortts requiredl to be filed by sutbsections (1) and (2) of this section.
§ 2520. Recovery of civil damages authorized

.,lIn/ person qwho.se wcire or oral comnmvunication is intercepted, dis-
-/O.eya, or used in. violation of this cha.pter shall (1) have a civil cause

of action against any person who intercept, disclose. or uses, or pro-
,res.v any other person to intercept, discloses, or use such covrrunica-
I;mls.% and (2) be entitled to recover from any such person--

(a) actual damages but not less than liquidated damages com-
?nted at the rate of $100 a day for each day of violation or $1,000,
vwhichever is higher;

(b) punitive damages; and
(c) a reasonable attorney's fee and other litigation costs reason-

ably inmnrred:
.1 qood faith reliance on a court order or on the provisions of section
.';I8(7) of this chapter shall constitute a complete defense to any
,* ;I or 7cr'iminal action brotgh7t under th is chapter.

TITLE 47.-UNITED STATES CODE-TELEGRAPHS, TELE-
PHONES, AND RADIOTELEGRAPHS

SIJBCTIAPTER VI.-MISCELLANEOUS PROVISIONS

§ 605. Unauthorized publication or use of communications
/'.rcpt as authorized by chapter 119, title 18, United States Code,

,", [No'] person receivinmr, a.ssist;iq in receiving, [or] transmitting,
t'' ;tSISitinlg ill trl1'isliittil-g, nvy interstate or foreirn colnmnllllca-

ti, b),y w-irle or rli, slItll divl4'ge or pnlblish the existence, contents,
1ll) nlce, ,purplort, effect, or meian illng thereof, except through author-
n'1 chnllnels of trl:nsnlihiSion or reception, (1) to any peirson other
i: thle addlressee, hIis agent, or attornev, [or'] (2) to a personl erm-
''l,!yd or auithoi'ized to folrwardi sucil c.nilml icatio ito itsdestination,
['.] (3) to proper accouniting or (listriluiting oflicers of the varions

I""lilllicating cenlters o\'ier which the commllljicationll may be passed,
[i',] ( -) to thie master of a ship under w Iholi he is serving, [or] (5) in
!"'P'l}le to a suhbpo.a issedl hy :y1 ,)1lit of colpl)Cetenit jol'isdlii(tolln (
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(6) on demand of other lawful authority. [authority; and no] No
person not 'being authorized by the sender shall intercept [any com-
munication3 any radio communication and divulge or publish the exist-
ence, contents, substance, opurport, effect, or meaning of such inter-
cepted communication -to any person. [person; and no] No person
not ibeing entitled thereto shall receive or assist in receiving any inter-
state or foreign communication by [wire or] radio and use [the same
or any information therein contailled] such communication (or any
information therein contained) for his own benefit or for the benefit
of another not entitled thereto. ; and no] No person having received
[such intercepted communication] any intercepted radio comm'unica-
tion or having become' acquainted with the contents, substance, pur-
port, effect, or meaning of (such communication (or any part there-
of,l') 'of such comnmunication (or any part thereof) knowing that [such I
information was so obtained] suJch communication was intercepted,
:shall:divulge-or publish the existence, contents, substance, purport,
effector meaning of the same or any part thereof,] of such communi-
.cation':(or any part thereof) or 'use [the same or any information
therein contained] such comrnmunication (or any information therein
.contained) for his own benefit or for the benefit of another not entitled
thereto. [thereto: Provided, That this] This section shall not apply to
the receiving, divulging, publishing, or utilizing the contents of any

:radio communication which is brodacast [,] or transmitted by ama-
teurs or others for the use of 'the general public, or [relating] which.
relates to ships.in distress.

[52 >TAT. 1250.';"2TITLE 15, UNITED STATES CODE-COM-
''MERCE AND TRADE-CHAP. 18, TRANSPORTATION OF

FIREARMS
J[AN ACT

ETo regulate commerce in firearms

.(a) As used in this Act-
[(1) The term "person" includes an individual, partnership, asso-

ciation, or corporation.
1 [(2) The term "interstate or foreign commerce" means commerce

between any State, Territory or possession (not including the Canal
Zone), or the District of Columbia, and any place outside thereof; or
between points within the same State, Territory, or possession (not
including the Canal Zone), or the District of Columbia, but throughll
any place outside thereof; or within any Territory or possession or
the District of Columbia.

[( 3 ) The term "firearm" means any weapon, by whatever name
known, which is designed to expel a projectile or projectiles by the
action of an explosive and a firearm muffler or firearm silencer, or anll
part of parts of such weapon.

[(4) The term "manufacturer" means any person engaged in the
manufacture or importation of firearms, or ammunition or cartridge
cases, primers, bullets, or propellent powder for purposes of sale or
distribution; and the term "licensed manufacturer" means any such
person licensed under the provisions of this chapter.

[(5) The term "dealer" means any person engaged in the busincss
of selling firearms or ammunition or cartridge cases, primers, bWl
lets or propellant powder, at wholesale or retail, or any person engagel

in the business of repairing such firearms or of manufacturing or
fitting special barrels, stocks, trigger mechanisms, or breech mecha-
nisms to firearms, and the term "licensed dealer" means any such
person licensed under the provisions of this chapter.

[(6) The term "fugitive from justice" means any person who has
fled from any State, Territory, the District of Columbia, or possession
of the United States to avoid prosecution of a crime punishable by
imprisonment for a term exceeding one year or to avoid giving testi-
toony in any criminal proceeding.

[(7) The term "ammunition" shall include only pistol or revolver
amnmunition. It shall not include shotgun shells, metallic ammunition
suitable for use only in rifles, or any .22 caliber rimfire ammunition.

[SEC. 2. (a) It shall be unlawful for any manufacturer or dealer,
except a manufacturer or dealer having a license issued under the
provisions of this act, to transport, ship, or receive any firearm or
ammunition in interstate or foreign commerce.

[(b) It shall be unlawful for any person to receive any firearm
or ammunition transported or shipped in interstate or foreign com-
merce in violation of subdivision (a) of this section, knowing or hav-
ing reasonable cause to believe such firearms or ammunition to have
been transported or shipped in violation of subdivision (a) of this
section.

[(c) It shall be unlawful for any licensed manufacturer or dealer
to, transport or ship any firearm in interstate or foreign commerce to
:'l! person other than a licensed manufacturer or dealer in any State
!,e laows of which require that a license be obtained for the purchase

of such firearm, unless such license is exhibited to such manufacturer
lr dealer by the prospective purchaser.

[(d) It shall be unlawful for any person to ship, transport, or
0i;lise to be shipped or transported in interstate or foreign commerce
;mi\ firearm or ammunition to any person knowing or having reason-
;llle cause to believe that such person is under indictment or has been
m(l'.victed in any court of the United States, the several States, Terri-
tnues, possessions, or the District of Columbia of a crime punishable

ilprisonment for a term exceeding one year or is a fugitive from

[(e) It shall be unlawful for any person who is under indictment
\whllo has been convicted of a crime punishable by imprisonment for

.toerm exceeding one year or who is a fugitive from justice to ship,
'Ir;lnsport, or cause to be shipped or transported in interstate or foreign

'mlluerce any firearm or ammunition.
[ f) It shall be unlawful for any person who has been convicted of

: ,'lime punishable by imprisonment for a term exceeding one year or
- , flgitive from justice to receive any firearm or ammunition which

h:I. been shipped or transported in interstate or foreign commerce,
',ml, the possession of a firearm or ammunition by any such person shall
" I essullnptive evidence that such firearm or ammunition was shipped

'it ~isported or received, as the case may be, by such person in viola-
1'.a of this act.
[(') It shall be unlawful for any person to transport or ship or

:''-o to be transported or shipped in interstate or foreign commerce
,. stolen firearm or ammunition, knowing, or having reasonable cause

lieve, same to have been stolen.
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[(h) It shall be unlawful for any person to receive, conceal, storimbarter, sell, or dispose of any firearm or ammunition or to pledge o,:accep~t as security for a loan any firearm or ammunition moving in orwhiclh is a part of interstate or foreign. commerce, and which while somoving or constituting such part has been stolen, knowing, or haviirireasonable cause'to believe the same to have been stolen.
.. (i) It shall be unlawful for any person to transport, ship, or know-ingly receive in interstate or foreign commerce any firearm from whlicthe manufacturer's serial number has been removed, obliterated, oraltered, and the possession of any such .firearm shall be presumptive

evidence that such firearm was transported, shipped, or received, as ftl,case niay be, by the possessor in violation of this act.
·[SEC. 3. (a) Any manufacturer or dealer desiring a license to trans-port, ship, or receive firearms or ammunition in interstate or foreignrcommerce shall make application to the Secretary of the Treasury.who shlall prescribe by rules'and regulations the information to b;econtained in such application. The applicant shall, if a manufactureri

pay a fee of $25 per annum and, if a dealer, shall pay a fee of $1 perarnuii. . .
'[(b) Upon payment of the prescribed fee, the Secretary of theTreasury shall issue to such applicant a license which shall entitle thlelicensee to transport, ship, and receive firearms and ammunition illinterstate and foreign commerce unless and until the license is slls-piended or revoked in accordance with the provisions of this chapte r:

Provided,' That no license shall be issued to any applicant within twhoyears after the revocation of a previous license.
[(c) Whenever any licensee is convicted of a violation of any ofthe provisions of this chapter, it shall be the duty of the clerk of the

court to notify the Secretary of the Treasury within forty-eight hols-after such conviction and said Secretary shall revoke such license:
Provided, That in the case of appeal from such conviction the license,
may furnish a 'bond in the amount of $1,000 and upon receipt of sllchbond acceptable to the Secretary'of the Treasury he may permit I11licensee to continue business during the period of the appeal, or shoullithe licensee refuse or neglect to furnish such bond, the Secretary of''the Treasury shall suspend such license until he is notified by the clerk;of the court of last appeal as to the final disposition of the case.:[(d) Licensed dealers shall maintain such permanent records of'importation, shipment, and other .disposal of firearms and ammunli
tion as the Secretary of the Treasury shall prescribe.

CSEC. 4. The provisions of this act shall not. apply with respect ft,the transportation, shipment, receipt, or importation of any firearm.or ammunition, sold or shipped to, or issued for the use of, (1) 111'
United States or any department, independent establishment, or agenc!thereof; (2) any State, Territory, or possession, or the District ofColumbia, or any department, independent establishment, agency. o,'any political subdivision thereof; (3) any duly commissioned oficX'i
or agent of the United States, a State, Territory, or possession. 0'the District of Columbiqa, or any political subdivision thereof; (I)or to any bank, public carrier, express, or armored-truck compa,iorganized anid operating in good faith for the transportation of monl'!and valuables; (5) or to any research laboratory designated by tlh'
Secretary of the Treasury: Provided, That such bank, public carrier-.express, and armored-truck companies are granted exemption by Ite
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ccrietary of tile Treasiry: niol to hlle transportation, shilment, or
ic1'eipt of any antique or un.serviceable firearms, or ammuntition, pos-,-,sed and held as curios or museum pieces: Provided, That nothing,oltained in this section slhall be construed to prevent shipments offireiarmls and animlunitioia to institutions, organizatiollns, or persons tow\ionom such fireartsl and amnlunition may be lawfully delivered byllo Secretary of \Var nor to prevent the transportation of such fire-;I,.lls and amnllanition so delivered by their lavwful possessors while
il hev are engaged in military training or in competitions.

[Szc. 5. (a) Any pcrlson violating any of the provisions of this acto,, any rules and regulations promulgated hereunder, or who makes
;li,\ statement in applying for the license or exemption provided forill this act, knowing such statement to be false, shall, upon convic-I ion thereof, be fined not more than $2,000, or imprisoned for not more
ll;a l five years, or both.

[(b) Any firearm or amnmunition involved in any violation of thei,'oisions of this chapter or any rules or regulations promulgated
lereunrder shall be subject to seizure and forfeiture, and all provisions

,of' Title 96 relating to the seizure, forfeiture, and disposition of fire-alrls as defined in section 2733 (Sec. 5848, Internal Revenue Code of19.54) of Title 26 shall, so far as applicable, extend to seizures and for-
fl'it lres incurred under the provisions of this act.

[SEC. 6. This act shall take effect thirty days after June 30, 1938.
[SEC. 7. The Secretary of the Treasury may prescribe such rules:i(ld regulations as he deems necessary to carry out the provisions of

hIis act.
[SEC. 8. Should any section or subsection of this act be declared

l,'onstitutional, the remaining portion of the act shall remain in
fI'lll force and effect.

[SEC. 9. This act may be cited as the Federal Firearms Act.
[SEC. 10. A person who has been convicted of a crime punishable

1y- imprisonment for a term exceeding one year (other than a crimeinlv\olving the use of a firearm or other weapon or a violation ofIlbis act or the National Firearms Act) may make application to theSecretary of the Treasury for relief from the disabilities under thisat incurred by reason of such conviction, and the Secretary of theIleasllry may grant such relief if it is established to his satisfaction
Ihat the circumstances regarding the conviction, and the applicant's
i'eord and reputation, are such that the applicant will not be likely
0I> counduct his operations in an unlawful manner, and that the grant-ilr of the relief would not be contrary to the public interest. Alicellsec conducting operations under this act, who makes application
for relief from the disabilities incurred under this act by reason ofl,'Ieh a conviction from further operations under his license pending
lilll action on an application for relief filed pursuant to this section.
\\ llJemever the Secretary of thie Treasury grants relief to any personIlilrstiant to this section, he shall promptly publish in the Federal
( ogister notice of such action, together with the reasons therefor.]
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§ 921. Definitions
(a) A s used in this chapter-
(1) The term "person" and the ternn "whoever" includes any id/i-

vidual, corporation, company, association. firm, partnership. society, oe
joint stock company.

(2) The term "interstate or foreign comm7erce" includes connmercr
between any State or possession (not including the Canal Zone) ad/
any place outside thereof; or between points within the same Statr
or possession (not including the Canal Zone), but through any place
outside thereof; or within any possession or the District of Columbia.
The term "State" shall include the Commonwealth of Puerto Rico, the
T7irgin Islands, and the District of Columbia.

(3) The term "firearms" means any weapon (including a starter
gun) which will or is designed to or may readily be converted to expel
a projectile by the action of an explosive; the frame or receiver of an*y
such weapon; or any firearms mufl1er or firearm silencer; or an,/
destructive device.

(4) The term "destructive device" means any explosive, incendiary.
or poison gas bomb, grenade, mine; rocket, missile, or similar device,'
and includes any type of weapon which will or is designed to or inmay
readily be converted to expel a projectile by the action of any explosime
and having any barrel with a bore of one-half inch or nore in diameter.

(5) The term "shotgun" means a weapon designed or redesigned.
made or remade, and intended to be fired from the shoulder and
desiqned or redesigned and made or renmade to use the energy of the
explosive in a fixed shotgun shell to fire through a smooth bore either
a number of ball shot or a single projectile for each single pull of thi
trigger.

(6) The term "short-barreled shotgun" means a shotgun havill
one or more barrels less than eighteen inches in length and an/i
weapon made from a shotgun (whether by alteration. modification.
or otherwoise) if such weapon as modified has an overall length of le'-
than twenty-six inches.

(7) The tern "rifle" sneans a weapon designed or redesigned, miad'
or remade, and intended to be fired from77 the shoulder and designecl a'
redesigned and made or remade to use the energy of the explosive in
fixed metallic cartridge to fire only a single projectile through a riflel
bore for each single pull of the trigger.
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(8) The term "short-barreled rifle" mneans a rifle having one or more
liireels less than sixteen inches in length and any weapon nade from
, i;fie (whether by alteration, mnodification, or otherwise) if such
.,a pon as modified has an overall length of less than twenty-six inches.

(9) The term "importer" means any person engaged in the business
,, imh.porting or bringing firea77rm7 or ammunition into the United
.\intes for purposes of sale or dimtrbution; and the terin "licei.'ise .-
ioter means any such person licensed under the provisions of this
hilpter.

(10) The term "imanu.facturer" mnealns any person engaged in the
,,il.tfacture of firearms or ammunition for purposes of sale or dis-
i,ilu(tio7; and the term "licensed manufacturer" meaons any su.ch person
i;/rnsed under the provisions of this chapter.

(11) The term "dealer" means (A) any person engaged in the
/,0..n.ess of selling firearls or amn1nutlnion at wholesale or retail, (B)

y,, person engaged in the bu.siness of repairing such firearms or of
,Il/thing or fitting special barrels. stocks. or trigger mechanisms to fire-

///111. or (C) any person who is a pawnbroker. T'he term7 "licensed
deld7er" means any dealer who is licensed under the provisions of this

tlcapter.
(12) The term "pawnbroker" means any person whose business or

,'tipation includes the taking or receiving, by way of pledge or pawn,
,/f any firearmn or ammunition as security for the payment or repay-
,,en1t of money.
(13) The termn "indictment" includes an indictment or an informa-

/;o, in any court under which a cri7me punishable by 'imprisonv7lent
/,,r a term exceeding one year 9may be prosecuted.

(L4,) The term "fugitive fromn justice" means any person wVho has
ilfd from any State or possession to avoid prosecution for a crime

niilshjable by imprisonment for a term exceeding one year or to
,,i,(idl giving testimony in any criminal proceeding.

(15) The termn "antique firearmn" means any firearnm of a design u.sed
l/fore the year 1870 (including any m.atchlock, flintlock. percussion
cia)p, or similar early type of ignition system) or repliea thereof,
,iether actually manufactured before or after the year 1870; but not
;nlohtding any weapon designed for use with smokeless powder or

o..sn mrin7-fire or conventional center-fire ignition mwith fixed ammut-
,1i/ion.

(IG) The term "ammunition" means ammunition for a destructive
de'ice; it shall not include shotgun shells or any other ammunition
'e si;gned for use in a firearmn other than a destructive device.

(17) The term "Secretary" or "Secretary of the Treasury'" means
//P ,Secretary of the Treasury or his delegate.

(7b) As used in this chapter-
(1) The term "firearm" shall not include an antique firearmn.
(2) The term "destructive device" shall not include-

(A) a device which is not designed or redesigned or ?u.sed
or intended for use as a weapon: or

(B) any device, although originally designed as a weapon,
which is redesigned so that it nmay be used solely as a signal-
ing. linethrowing, safety or similar device; or

(C) any shotgun other than a short-/arreled shotgun; or
(D) any nonautormatic rifle (other than a short-barreled

*
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ri/ec) generally recoynized or particula.rly suitable for use
f'or the hunting of big qame, or

(A) surplus obsolete ordnance sold, loaned. or given by
the Secretary of the Armny pursuant to the provisions of sec-
ti.ons f4684(2), 4685. or 4686 of title 10. United States Code:
or

(F) any other device which the Secretary finds is not likely
to be ntsedas a weapon.

(3) 'The term, "crinme pu?is7hable by imlprisonmcnt for a term
exceeding one year:' shall not include any Federal or State of-
fenses pertaining to antitrust violations, unfair trade practices.
restraints of trade, or other similar offenses relating to the rer/u-
lation of business practices as the Secretary. may by regulat;ion
designate.

§ 922. Unlawful acts
(a) It shall be unlawful-

(1) for any person, except a licensed importer. licensed manv-
facturer, or licensed dealer, to engage in the business of import-
ing, manufacturing, or dealing in firearms, or ammunition, or i;9
the course of such business to ship, transport, or receive any flre-
arm or ammunition in interstate or f oreign commerce.

(2) for any importer. mranufacturer, or dealer licensed under

the provisions of this chapter to ship or transport in interstate
or foreign commerce, any firearm other than? a rifle or shotg/un,.
or ammunition to any person other than a licensed imporlte.
licensed manufacturer, or licensed dealer. except that--

(A) this paragraph shall not be held to preclude a liceunsc-I
importer, licensed manufacturer, or licensed dealer from re-
turning a firearmn or replacement firearmn of the samne kidl
and type to a person from whom it was received;

(B) this paragraph shall not be held to preclude a iUcens.d
importer, licensed manufacturer. or licensed dealer from de-
positing a fircarmn for conveya.nce in the mails to any officci.
employee, agent, or watchman who, purasna.nt to the pro i-
sions of section 1'715 of title 18 of the United States Code.
is eligible to receive through the mails pistols, revolvers, anlde

other fircarms capable of being concealed on the person, fo,
use in connection with his off cial duty;

(C) nothing in this paragraph shall be construed as apply/-
ing in any mazner in the District of Columbia, the Common-

wcealth of Puterto Rico. or any possession of the United Stat('
differently than it would apply if the District of Columb;iI.
the Commnonwea7th of Puerto Rico, or the possession were ';/

fact a State of the United States.
(3) for any person other than a licensed importer, licen.scd

manuccnqfacturer, or licensed dealer to transport into or receive i/,
the State where he resides (or if the person is a corporation o'
other business entity, in which he maintains a place of business)--

(A) any firearm, other than a shotgun or rifle, purchasedI
or otherwise obtained by him outside that State;

(B) any firearm, purchased or otherwise obtained by hi",
outside that State, which it would be unlawful for himin teo

~purchase or possess in the State or political subdivisi;o/l
thereof wherein he resides (or if the person is a. corp)oralt;"/'
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or other business entity, in 'which he mnain tainls a place of
business).

(4) for any person. other than a licensed importer, licensed man-

ufacturer, or licensed dealer, to transport in interstate or foreign
coanm.erce any destructive device, mac/hine guqn (as defined in sec-

tion 5848 of the Internal B e enue C'ode of 1954), a short-barreled
shotgun, or. short-barreled rifle. ex.ceppt -as specifically authorized
by the ASecretary.

(5) for any person to tranlsferl sell, trade, giie, transport, or

deliver to any personi (other than a licensed importer, licensed
manutfacturer, or lic, nsed dlealerl) who resides in any S'tate other
than that in which the transfer'or resides (or in which his place of
business is located if the transferor is a corporation or other
business' entity)

(A) any firearm, other than a shotgun or rifle;
(B) any firearm which the transferee could not lawfully

pur6chase or po.ssess in accord with, applicable laws, regula-
tions or ordinances of tlie State or political subdivision there-
of in which the transferee resides (or in which his place of
business is located if the transferee is a corporation or other
business entity).

T'his paragraph .shall not apply to tlransactions between licensed
nimaporters, licen-'ed inmanufacturesr annd licensed dealers.

(6) for atny person in connection with the acquisition or at-
tenmpted acqusis;ition of any firea in, fromr a licensed importer,
licensed vmanufacturer, or licensced dealer, knowingly to mnake any

false or fictitious or oral or written .statement or to furnish or exhibit
any false or fictitious or misr;.repsented identification, intended
or likely to deceive such imnporter, manufacturer, or dealer wuith

respect to any fact 7material to the lawfulnesss of the sale or' oth.er
disposition of such firear7-mi under the provisions of this chapter.

(b) It shall be unlawful for any licensed importer, licensed manu-

i tc;ur er, or licensed dealer to sell or deliver-
(1) any firearm to any individual who the licensee knows or

has reasonable cause to believe is less than twenty-one years of
age, if the firearm is other than a shotgun or rifle.

(2) any firearm. to any person who the licensee knozws or has
rea0sonable cause to believe is not lawfully entitled to receive or

possess such firearlm by? reason of any State or local law, regula-
tion, or ordinance applicable at the place of sale, delivery, or other
disposition of the firearm.

(3) any firearm to any person who the licensee knows or has
treasonable cause to believe does not reside in (or if the person,
;.s a corporation or other business entity, does not maintain a,
place of business in) th.e State in which the licensee's place of

btusiness is located; except that this paragraph shall not apply
;it the case of a shotgun or rifle.

(4) to any person any destructive device, machine gun (as de-
filzed i*n section 5818 of the Internal Revenue Code of 1954), short-
ba2rreled shotgun, or short-barreled rifle, unless he has in his pos-
session a sworn statement executed by the principal laiw enforce-

enlt officer of the locality wherein the purchaser or person to
",vhonn it is oth.erwi.se disposed of resides, attesting that there .is

io fro'lO.qi;ofl of ltta:, r, qgtl/ililt . or oitlina.nwe e]r - dh .h.?' 7 1'
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violqted by such person's receipt or possession thereof, and that
he is satisfied that it is intended by such person for lawful pur-
poses; and such sworn statement shall be retained by the licensee
as a part of the records required to be kept under the provisions
of this chapter.

(o) any firearm to any person unless the licensee notes in his
records required to be kept pursuant to section 923 of this chapter,
thename, age, and place of residence of such person if the person
is an individual, or the identity and principal and local places of
business of such person if the person is a corporation or other busi-
ness entity.

Paragraphs (1), (2), (3) and (4) of this subsection shall not apply
to transactions between licensed importers, licensed manufacturers,
and licensed dealers.

(c) It shall be unlawful for any licensed importer, licensed manu-
facturer, or licensed dealer to sell or otherwise dispose of any firearm
or ammunition to any person, knowing or having reasonable cause
to believe that such person is a fugitive from justice or is under in-
dictment or has been convicted in any court of a crime punishable by
imprisonnent for a term exceeding one year. This subsection shall
not apply with respect to sale or disposition of a firearm to a licensed
importer, licensed manufacturer. or licensed dealer who pursuant to
subsection (b) of section 925 of this chapter is not precluded from
dealing in firearms, or to a person who hais been granted relief from
disabilities pursuant to subsection (c) of section 925 of this chapter.

(,d) It shall be unlawful for any common or contract carrier to
transport or deliver in interstate or foreign commerce any firearnm,
ioith knowledge or reasonable cause to believe that the shipment, trans-
portation, or receipt thereof ewould be in violation of the provisions of
this chapter.

(e) It shall be unlawful for any person who is under indictment or
iho has been convicted in any court of a crime punishable by ina-
prisonnment for a term exceeding one year, or who is a fugitive from
'justice, to ship or transport any firearm or ammunition in interstate or,
foreign commerce.

(f) It shall be unlawful for any person who is under indictment or
.who has been convicted in any court of a crime punishable by im-
prisonment for a term exceeding one year, or is a fugitive from justice.
to receive any firearm or ammunition which has been shipped or trans-
ported in interstate or foreign commerce.

(g) It shall be unlawful for any person to transport or ship in inter-
state or foreign commnerce, any stolen firearm. or stolen ammunition.
knowing or having reasonable cause to believe the same to have been
stolen.

(h) It shall be unlawful for any person to receive, conceal, store.
barter, sell, or dispose of any stolen firearm or stolen ammunition, or
pledge or accept as security for a loan any stolen firearm or stolen
ammunition, moving as or which is a part of or which constitutes in-
terstate or foreign commerce, knowing or having reasonable cause to
believe the same to have been stolen.

(i) It shall be unlawful for any person knowingly to transport,
ship, or receive, in interestate or foreign commerce any firearms the
importer's or manufacturer's serial number of which has been rc-
moved, obliterated, or altered.
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(j) It shall be unlawful for any petrson knowingly to import or bring
;,ito the United States or any possession thereof any firearmn or ammuni-
/;tin. except as provided in sutbsection (d) of section 925 of this chapter;
',,ntl t shall be unlawful for any person knowingly to receive any fire-
i,,.) or ammutnition which has been imported or brought into the
I'iitrd States or any possession thereof in violation of the provisions
., thi. chapter.

(U') It shall be unlawful for cny licensed importer, licensed manu-
ji',/,rer, or licensed dealer knotwingly to make any false entry in, or
in ftil to make appropriate entry in or to fail to properly maintain,
",",/ riecord which he is required to keep pursuant to section 923 of
,/, ;.. chapter or regulations prom ilgated thereunder.

§ 923. Licensing
((,) No person shall engage in business as a firearms or ammuni-

;,,n,, i:.porter, manufacturer, or dealer until he has filed an applica-
t;i,,. with. and received a license to do so from, the Secretary. The appli-
,,llion shall be in such forvn and contain such information as the See-
,,rta1ry shall by regulation prescribe. Each applicant shall be required
/,) payi a fee for obtaining such a license, a separate fee being required
i,, each place in which the applicant is to do business, as follows:

(I) If a manufacturer-
(A4) of destructive devices and/or ammunition a fee of $1,000

P)Cr year,;
(B) of firearms other thani desttrctive devices a fee of $500

jCer year.
(2) If an importer-

(A) of destructive devices and/or ammunition a fee of $1,000
?pe. year;

(B) of firearms other than destructive devices a fee of $500
Over year.

(3) If a dealer-
(A) in destructive devices and/or ammunition a fee of $1,000

per yiear;
(B) cwho is a pawnbroker dealing in firearms other than de-

stluctive devices a fee of $250 per year;
(C) cwho is not a dealer in destructive devcees or a pawnbroker,

afee of $10 per year; except that for the first renewal following
tle effective (late of this chapter. or for the first year he is en-
qaqed in business as a dealer such dealer will pay a fee of $2b5.

(i) Upon the filing of a proper application and payment of the
I/,''ribed fee, the Seeretary may issue to the applicant the appro-

'miatre license vwhich, subject to the provisions of this chapter and
"ld/er applicable provisions of law, shall entitle the licensee to trans-
/'01t. ship, and receive firearls and ammunition covered by such
li;,,sc in interstate or foreign commerce during the period stated in
S//' lien.se.

(e) Any application submitted under subsectians (a) and (b) of
,/,; section shall be disapproved and the license denied and the fee
'/?,rned to the applicant if the Secretary, after notice and oppor-
""aily for hearing, finds that-

(1) the applicant is under twenty-one years of age; or
(2) the applicant (including in the case of a corporation, part-

,'tr.hip. or association, any individrial possessing directly or in-
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td'.recty, tile power to direct or cause the direction of the man-
' agement and policies of the corporation, partnership, or associa-

tion) is prohibited from transporting, shipping, or receiving fire-
arms or ammunition in interstate or foreign commerce under the

. provisions of this chapter; or is, by reason of his business ex-
p' ience, financial standing,' or trade connections, not likely to
commence business operations during the tern of the annuml
license applied for or:to maintain operations in compliance wifi,
this chapter; or ' .

' (3) the applicant has willfully violated any of the provision's
of. this chapter or regulations issued thereunder; or

(4) the applicant hs 'willfully failed to disclose any material
information required, or has made any false statement as to any
material fact, in connection with his application'; or

(5) the applicant does not have. or does not intend to have ori
-to.maintain, in a State or possession, business premises for th,
conduict of the business.

(d) Each licensed importer, licensed manufacturer, and licensed
dealer.. shall maintain such records of importation, production, ship-
menit, receipt, and, sale or. other disposition, of firearmns and ammuni-
tion. at such place, for such period and in such form as the Secretary/
may by regulations prescribe. Such importers, manufacturers, anid
dealers shall make such records available for inspection at all rea-
sonable times, and shall submit to the Secretary such reports and
information with respect to such records and the contents thereof a.
he shall by regulations prescribe. The Secretary or his delegate moy
enter during business hours the premnises (including places of storag i)
of "tny firearms or· ammution importer, manufacturer, or dealer for
the purpose of inspecting or examining any records or documents
vreuired to 'bekept by such importer or manufacturer or dealer undsr
the provisions of this chapter or regulations issued pursuant thereto.
and any firearms or ammunition kept or stored by such importer.
mrnaqntcfdcturer,or diealer at such premises. Upon the request of any
State, or possession, or any political subdivision thereof, the Secre-
tary of the. Treasury may make available to such State, or possession.
or any political subdivision thereof, any information which he nmay
obtain by reason of the provisions of this chapter cwith respect to the7
identification of persons within such State, or possession, or political
subdivision thereof, who have purchased or received firearms or am?-
munition, together with a description of such firearms or ammunition.

.'(e) Licenses issued under the provisions of subsection (b) of thi;.
section shall -be kept posted and kept available for inspection on the
business premises covered by the license:

(f), licensed importers' and' licensed manufacturers shall identif/.
iin such mnanner as the 'Secretary shall by regulations prescribe, each
firearm imported or manufactured by such importer or manufacture"'.
§ 924., Penalties

(a) JWhoever violates any provision of this chapter or any rule or
regulation promulgated thereunder, or knowingly makes any fal.r
statement or representation with respect to the information. requtired
bl the provisions of this chapter to. be kept in the records of a per.son
licensed under this chapter, or in applying for any license or exemp-
tion or relief from disability under the provisions of this chapteri
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shall be fined not more than $5,000 or imprisoned not more than five
Ts'ars, or both.

(b) Whoever, with intent to commit therewith an offense punish-
able by imprisonment for a term exceeding one year, or with knowl-
edgqe or reasonable cause to believe that an offense punishable by im-
1i 'isonmnent for a term exceeding one year is to be committed there with,
s.7ips, transports, or receives a firearm in interstate or foreign corn.
irielrce shall be fineed not more than $10,000 or imprisoned not more
than ten years, or both.

(c) Any firearm or ammunition involved in, or used or intended to
be utsed in, any violation of the provisions of this chapter, or a rule or
,eqgldation provtulgated thereunder. or violation of any other criminal

impo of the United States, shall be subject to seizure and forfeiture and
dll provisions of the Internal Revenue Code of 1954 relating to the
.eiZ1tre, forfeiture. and disposition of firearms, as defined in section
.38 (1) of said Code, shall, so far as applicable, extend to seizures and
forfeitures under the provisions of this chapter.
§ 925. Exceptions: relief from disabilities

(a) The provisions of this chapter shall not apply with respect to
the transportation, shipment, receipt, or importation of any firearm or
rimoiunition imported for, or sold or shipped to, or issued for the
,se/ of the United States or any department, or agency thereof; or any
ql~ate or possession, or any departmnent, agency, or political subdivision
//.r'oo/.

(b) A licensed imported, licensed manufacturer, or licensed dealer
aIho is indicted for a crime punishable by imprisonment for a term
e.iceeding one year, may, nothiwithstanding any other provisions of
th i; coh.apter, continue operations pursuant to his existing license (pro-
idled that prior to the expiration of the term of the existing license

timely application is made for a new license) during the term of such
;ndictment and until any conviction pursuant to the indictment becone.es

(c) A person cwho has been convicted of a cr(ime punishable by im-
piisonment for a term exceeding one year (other than a crime involv-
;i1 fthe use of a firearm or other weapon or a violation of this chapter
or of the National Fireams Act) may make application to the Seere-
t.ary for relief from the disabilities under this chapter ineured by
irson of such conviction, and the Secretary may grant such relief
'f it is established to his satisfaction that the cicu'instances regarding
t/ic conviction, and the applicant's record and reputation, are such
(hatt the applicant will not be likely to conduct his operations in an
l/tzwful ncmanner, and that the granting of the relief twould not be con-

/,ally to the public interest. A licensee conducting operations under this
'alt/er, zwho makes application for relief from the disabilities incurred
,I(der this chapter by reason of such a conviction, shall not be barred
1,Y .sseh conviction from further operations under his license pending
i7,' llaction on an application for relief filed pursuant to this section.
Ilhenever the Secretary grants relief to any person pursant to this
etiln, he shall promptly publish in the Federal Register notice of

.,?i.h action, together witlh the rea-son-s theref or.
(d) T'he Secretar may authorize a firearym to be inmported or
uio'lfliht into the United States 0or any possession thereof if the person

! :- 19: :-s--1
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importing or bringing in the firearm establishes to the satisfaction of
the Secretary that the firearm-

(1) zs being imported or brought in for scientific or research
purposes, or is for use in connection with competition or training
pursuant to chapter 401 of title 10 of the United States Code; or

(2) is an unserviceable firearm, other than a machinegun as de-fined by 5848(2) of the Internal Revenue Code of 1954 (not
readily restorable to firing condition), imported or brought in as a
curio or museum piece; or

(3) is of a type that does not fall within the definition of a
firearm as defined in section 5848(1) of the Internal Revenue Codeof 1954 and is generally recognized as particularly suitable for or
readily adaptable to sporting purposes, and in the case of surplus
military firearmns is a rifle or shotgun; or

(4) was previously taken out of the United States or a posses-sion by the person who is bringing in the firearm.
Provided, That the Secretary may permit the conditional inmvortation
or bringing in of a firearm for examination and testing in connection
Pwith the making of a determination as to whether the importation or
bringing in of such firearm will be allowed under this subsection.
§ 926. Rules and regulations

The Secretary may prescribe such rules and regulations as he deems
reasonably necessary to carry out the provisions of this chapter. The
Secretary shall give reasonable public notice, and afford to interested
parties opportunity for hearing, prior to prescribing such rules and
regulations.

§ 927. Effect on State law
No provision of this chapter shall be construed as indicating an in-

tent on the part of the Congress to occupy the field in which such provi-
sion operates to the exclusion of the law of any State or possession
on the same subject matter, unless there is a direct and positive conflict
between such provision and the law of the State or possession so that
the two cannot be reconciled or consistently stand together.
§ 928. Separability

If any provision of this chapter or the application thereof to any
person or circumstance is held invalid, the remainder of the chapter
and the application of such provision to other persons not similarly
situated or to other circumstances shall not be affected thereby.

MIN\ORITY VIEWS OF MESSRS. TYDINGS, DODD, HART,
LONG OF MISSOURI, KENNEDY OF MASSACHUSETTS,
IUJRDICK, AND FONG ON TITLE II OF S. 917

As we make clear in the following paragraphs, each of the five major
provisions of title II of S. 917 is subject to extremely serious objectionson lboth constitutional and policy grounds. Title II, which was origi-nallv added to S. 917 in the subcommittee, was retained in the bill by
the narrowest possible margin in the committee-an evenly divided
vote of the full committee. We strongly opposed the committee action,
and we urge our colleagues in the Senate to delete title II from thebill when it is offered on the floor of the Senate.

The constitutional objections to title II are manifold. The provisions
onl police interrogation and eyewitness testimony are so squarely in
conflict with the recent decisions of the Supreme Court in the Miranda
and WIade cases that they will almost certainly be declared unconsti-
t ltional as soon as they are tested in the courts.

Tlhe provisions limiting the appellate jurisdiction of the Supreme
('ourt and abolishing the habeas corpus jurisdiction of the Federal
coilrts will fare little better. Since no Congress in the history of this
(olintry has ever before enacted this sort of extreme curtailment of
the authority of the Federal judiciary, no occassion has yet arisen
for the courts to pass upon such issues. But, it is highly likely that
these provisions too will be held unconstitutional as soon as they are
tested in the courts.

The Constitution itself sets out clear procedures for amending its
I>lov)isions. If Congress determines that the Constitution itself or

lec decisions of the Supreme Court interpreting the Constitution arei need of change, Congress cannot act by statute, but must act through
tlho only method established by our system of law, the method of
.ollnstitutional amendment.

,Equally serious, title II promise nothing but frustration, con-
fusion, and uncertainty as the product of any effort by law enforce-

ienllt officers and agencies to implement its provisions. Grave doubts
will inevitably surround the validity of confessions obtained by law

f I'olrcement officers in reliance on title II instead of the clear command
tf Mira'nda. The use of such confessions in evidence will inevitably

Io( challenged at every stage of the judicial process. Convictions ob-
;ilced on the basis of such confessions will inevitably be reversed,
.s(lletimes years after trial, when witnesses and other sources of evi-
I'lice have long since disappeared. For all of these reasons, title II
,'ecrs only the dismal prospect of yet another self-defeating round

Po IPlice frustration and public dissatisfaction with the courts.
Illt the constitutional arguments against title II, however strong

'lI(y are, tell only part of the story. As we indicate below, all of the'l,', isions of title I are highly objectionable on grounds of policy
:,ci even without consideration of questions of constitutionality.
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Title II nourishes the wholly inaccurate attitude that Congress has
done its part in the war against crime by deciding whether it is for or
against police interrogation, or for or against the Supreme Court.
Simplistic answers do us no service in the struggle to find solutions for
the complicated problems we face in the war against crime.
· We submit that the cost paid by law enforcement for enactment
of title .II far exceeds any possible benefit that may be obtained. As
the comprehensive. studies carried out by the National Crime Coim-
mission demonstrate, there are literally scores of noncontroversial im-
provements Iin. law .enforcement that can be initiated by State and
local governments across the Nation as soon as the necessary resources
are made available. Title I.is a-wise and useful method of providing
Federal.assistance, to these governIments. We urge our colleagues to
take the high road of title I as the appropriate route toward achiev-
ing our goal of improving and strengthening law enforcement and
bringing law and order to the Nation, and 'to reject the low road of
title II, a road that invites disrespect for our Government of laws and
undermines the Constitution itself, the fundamental law of the land.

DETAILED ANALYSIS

Title II of the committee print would add three new sections of
title 18, United States Code (3501-3503), and one new section (2256)
to title 28, United States, Code. These sections would modify present
law in 'five principal respects. As described in the following para-
graphs, they are vulnerable to serious constitutional and policy
objection.

A. CONFESSIONS-THE REPEAL OF M1IRANDA

· Section 3501(a) of the committee print makes voluntariness thl
sole criterion of the admissibility of a confession in a Federal court.

According to the provisions of subsections (a) and (b) of section
3501, the procedure in Federal courts will be as follows:

A preliminary determination of the voluntariness of a confes-
si'ob will be made by' the trial judge, outside the presence of the
jury (sec. 3501(a)).

In making his preliminary determination, the trial judge will
be required to consider all the circumstances surrounding the
, confession, including the following specified factors, none of
''which is to be conclusive on the issue of voluntariness (sec.
3501'(b)') :

'i.' ' Delay between arrest and arraignment of the defendant.
Whether the defendant knew the nature of his offense.
Whether the defendant was aware or, advised of 'his right to

silence or that anything he'said might'be used against hint.
Whether the defendant was advised of his right to counsel.
Whether'the defendant had the assistance of counsel durin.

: 'his interrogation and cbnfession.'
If the trial judge makes a preliminary' determination that a confes-

sion was voluntary, he must'admit the confession in evidence (sec.
3501(a) ). The jury must then hear the relevant e:vidence'on the issue
of voluntariness and determine the weight to be accorded the coll-
fession (sec. 3501(a)).

Section 3501 (a) and (b) are squarely in conflict with the Supreme
Court's decision in Miranda v. Ari.zona, 384 U.S. 436 (1966), and will

Illhost cel'tainly he held uilconstitutional. In Miranda, the Supreme
CotIrt held unequivocallv that a confession obtained from at defendant

urI1rina custodial police initcrrogf;tion could not constitutionally be used
in evidence against the defendanlt unless the following specific l)roce-
,.iiln safeguards vwere followed, based on the defendant's privilege
:ar;linst self-incriminlatioll under the fifth amendment:

The defendant must be, advised that lie has a right to remain
silent and that anything he says may be used against him.

The defendant must be advised that he has the right to consult
with a lawyer and to have the lawyer with him during the inter-
rogation.

The defendant must be advised that if he cannot afford a
lawyer, a lawyer will be appointed for him.

Although the case also held that a suspect could waive these rights,
It li Court stated that a heavy burden of proof rests on the prosecution
to demonstrate that the waiver was knowing and intelligent.

Tile Court emphasized in 31iranda that the procedural safegulards
fEstablished in the case are in addition to the traditional voluntariness
iest. Since section 3501 slpecifically dispenses with these safeguards
;l(l1 in lieu thereof establishes voluntariness as the sole test of the
:ihlllissibility of a confession, the section is obviously contrary to the
('onstitution.

IlThe Supreme Court made clear in the Miranda opinion that its hold-
inrg was firmly grounded on a constitutional basis that no legislature
('ould overrule. In both the briefs and oral arguments in the case, the
('Port was specifically requested to withhold decision until legislative
lo(lies had a chance to act upon the issue. The Court replied:

Congrless and Ilre States are free to develop their own safe-
(rlar(ls for tl'v lprivilege, so long as they are fully as effec-

i\ve as those dlscribeid [in tihe Court's lolding] in inform-
ilrg accused persons of their right of silence and in
affordingi a continuouls opportunity to exercise it. In any
e\'ent, howeverl, the issues presented are of constitutional
dimensions and must be determined by the courts. The ad-
Inissibility of a statement in the face of a claim that it was
olbtained in violaltionl of the defendant 's constitutional rights
is an issue the resolution of which Ihas long since been under-
taken by this Comrt. * * * Judicial solutions to problems
of constitutional dimension have evolved decade bv decade.
As courts have been presented with the need to enforce con-
stitutional rights, they hlve 'found means of doingr so. That
was our responsibility when Esobecdo was before us and it
is our responsibility today. WITlere rigrhts secred by the
Covnstitution are invol,Ied. there can. be no rule vnalcknq or
lrqislation tohich vtiould abhogate there (384 U.S. at 490-
491). [Emphasis added.]

'lle Court's invitation in llirlavlda for legislatures to adopt "other
frilly effective means" to plotect suspects in the free exercise of their
'"Mstitltional rights offers no solace to the proponents of section
::"1. l'he provisions of trhat section can hardly be characterized as
'"iller fully effective meanls," since the means chosen by the section

:'ef' manifestly less efl'ective than the safeguards announced in
"llillla
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Moreover, even though Congress has broad general power ul(ler
the Constitution to enact procedural rules governing the admissibil-
ity of evidence in Federal courts, nothing in the Constitution gives
Congress the power to adopt procedural rules that override specific
decisions of the Supreme Court interpreting the fundamental re-
quirements of the Constitution. Simply put, Congress has the powuer
only to expand, not to contract or abrogate these basic guarantees.

The fault in the Miranda decision, if any, lies not with the Suprelie
Court, but with the fifth amendment itself. Long ago, our Foundinr
Fathers enshrined in the Bill of Rights the ancient maxim, nenllo
tenetur seipsum accusare. In the words of the fifth amendment, no
person "shall be compelled in any criminal case to be a witness against
himself." At the very heart of the privilege against self-incrimina-
tion lies one of the fundamental principles of our system of criminal
justice, that the Government must produce evidence against an
individual by its own independent labors, rather than by the cruel
simple expedient of compelling it from his own mouth. ChainberAs v.
Florida (309 U.S. 227, 235-238 (1940)). As Sir James Fitzjames
Stephen commented almost a century ago on the use of interrogat i,0l
by law enforcement officers:

There is a great deal of laziness in it. It is far pleasanter
to sit comfortably in the shade rubbing red pepper into a poor
devil's eyes than to go about in the sun hunting up evidence
(1 Stephen, "A History of the Criminal Law in England,"
442 (1883)).

In Miranda, the Supreme Court breathed life into the privilege as
applied to police interrogation. The basic thrust of the Court's deci-

.sion was to place the poor and inexperienced suspect on au equal:
footing with the wealthy and most sophisticated suspect by informing
all suspects of their constitutional right to silence and assuring thelni
of a continuous opportunity to exercise it.

As Justice Walter Schaefer, of the Supreme Court of Illinois.
one of our most distinguished jurists, has eloquently stated, th le
quality of a nation's civilization can be largely measured by the
methods it uses in the enforcement of its criminal law. See Schaefer
"Federalism and State Criminal Procedure" (70 Harv. L. Rev. 1, 26
(1956)). To allow the Government in the administration of justice
to take advantage of the ignorance or indigence of an accused wonldl
violate the most elementary principles of our constitutional juris-
prudence.

Forty years ago, Justice Brandeis forcefully answered the recurrent
argument that the needs of law enforcement outweigh the rights of
the individual. In Olmnstead v. United States, he said:

Decency, security, and liberty alike demand that Govern-
ment officials shall be subjected to the same rules of conduct
that are commands to the citizen. In a government of laws,
existence of the Government will be imperiled if it fails to
observe the law scrupulously. Our Government is the potent,
the omnipresent teacher. For good or for ill, it teaches the
whole people by its example. Crime is contagious. If the Gov-
ernment becomes a lawbreaker, it breeds contempt for law;
it invites every man to become a law unto himself; it invites
anarchy. To declare that in the administration of the criminal
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law the end justifies the means * * * would bring terrible
retribution. Against' that pernicious doctrine this Court
should resolutely set. its face (277 U.S. 438, 485 (1928) (dis-
senting opinion) ).

Contrary to the suggestion of the proponents of title II, it can
hardly be said with authority that the Miranda decision has seriously
hampered law enforcement. Essentially the same warlings required
1,y the Supreme Court in Aliranldla were being used by tle FBI 14 years
before the decision in that case. As Chief Justice ]¥arren stated in
del ivering the opinion of the Court in Miranda:

Over the years the Federal Bureau of Investigation has
compiled an exemplary record of effective law enforcement
while advising any suspect or arrested person, at the outset
of an interview, that he is not required to make a statement,
that any statement may be used against him in court, that the
individual may obtain the services of an attorney of his own
choice and, more recently, lhat lie has a right to'free counsel
if he is unable to pay * * *. [T]hlle present pattern of warn-
ings and respect for the rights of the individual followed as
a practice by the FBI is consistent with the procedure vwhich
wve delineate today (384 U.S. at 483-484).

Equally important, each of the two major field studies published to
dlate on the impact of Miranda oi law enforcement lhas concluded that

lie impact has been small and that the decision has had little effect oil
police practices or the clearance of crime. W¥hat is by far the most

,'olllprehensive of these studies was conducted by the student editors
,1 the Yale Law Journal and faculty members of the Yale Law School.
See "Interrogations in New Haven: The Impact of Miranda" (76
Yale L.J. 1519 (1967)). Over a period of 3 months, the Yale investi-

".ators observed every stationhouse interrogation undertaken by the
New\ Haven police force. One of the basic conclusions reached by the
sllldy was that interrogation of suspects by police was unnecessary in
the overwhelming majority-87 percent-of the cases observed, since
thle police had already obtained enough evidence against a suspect at the
I alie. of his arrest to assure his conviction. In the typical case, either the
,olice already had enough evidence to convict a suspect without in-
,i'" logation, ori they did not even have enough evidence to arrest him in
l Ie first place.

The second major study of the impact of Miiranda was a statistical
{r'vey by two law professors at the University of Pittsburgh Law

>cl(ool. See Seeburger and WVettick, "Miranda in Pittsburgh-A Sta-
i astieal Study" (29 U. Pittsburgh L.R. 1 (1967)). Using files made
;\'ailable by the Pittsburgh Detective Bureau, the authors found that

]I he incidence of confessions declined by almost 20 percent in the period
I',llowing the Miranda decision. But-and this is the crucial finding
4 fle study-the decline in the incidence of confessions was accom-
I: lle(l by no substantial decline in the arrest rate, the conviction rate,
it lla rate of crime clearance, or the court backlog.

I''lie Yale and Pittsburgh studies point up the crucial defect in many
'I ih( studies relied upon by the proponents of title II to support the

Il'\'isions of section 3501. It is not enough to study the inmpact of
"Ida oil law enforcement by the crude measure of the incidence

" f"llfessions. The real il)pactl can lle deterlmiednil oillv lv llnaSll.illfr
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theo effect on convictions and crime clearance. By this scale, the onlytrue scale, the much-ballyhooed deleterious impact of Miranda on law
enforcement has been extremely small, if not illusory.

Indeed, Miranda itself and its three companion cases L present
graphic examples of the overstatement of the "need" for confessions
in law enforcement. In.each case, law-enforcement officers had de-veloped substantial other evidence against the defendants before con-ducting the interrogations held invalid by the Supreme Court. Thus,Miranda, Vignera, and Westover had been identified by eyewitnesses.
Marked bills from the robbed bank had been found in Westover's car.Articles stolen from several robbery. victims had been found in
Stewart's home.The overstatement of the "need" for confessions becomes even more
obvious when the subsequent history of the four Miranda defendants isconsidered. Miranda himself was convicted in Arizona in February
1967 on the same two counts of kidnapping and rape with which hewas originally charged, and received the same sentence of concurrentprison terms of 20 to 30 years on each count. Vigner pleaded guiltyin New York to an indictment charging a lesser robbery offense, andlwas sentenced to a prison term of 71/2 to 10 years. Westover was con-victed in February 1967 on the same two counts of bank robbery, and(received the same sentence of consecutive 15-year prison terms on eachcount. Stewart has not yet been retried on the original charges ofrobbery and murder, for which he was convicted and sentenced todeath. However, a motion to suppress evidence in the case was deniedin November 1967; after several continuances, the trail has been set
for May 1968.One specter raised by the proponents of title II that is easily putto rest is the suggestion that'Miranda and like decisions are dailyreleasing vicious, and confessed criminals upon the public streets. Tlissuggestion stems from the brief and unfortunate period immediatelyfollowing the Miranda decision. In Johnson v. New Jerseys 384 U.S.719 (1966), decided 1 week after Miranda, the Supreme Court heldthat the rules approved in Miranda, 'would apply to all defendantstried after June 13, 1966, the date of the Miranda decision. Thus, in anumber'of cases awaiting trail at that time, seemingly voluntary con-fessionsi obtained prior to the date.of Miranda were inadmissible illevidence, and some cases involving, heinous crimes were dismissed.amid great publicity. That situation was temporary, however, and isno longer a serious problem. So long as the procedures of Miranda arefollowed, any truly voluntary confession can still be made and willstill be admissible in evidence. As the studies of the impact of Miravl ,suggest, most of the confessions lost in the wake of Miiranda could
today be saved.Yet another specter raised by the committee majority must also 1,blaid to rest. The suggestion is made that the harmful effect of MAiranvtlowill be compounded as the lower Federal courts expand its doctrineand extend its interpretation. Nearly 2 years of judicial experiei(leunder Miranda in the Federal courts of appeals have proved this sug-gestion false. The trend of cases to date shows a strong reluctan"c'bv the Federal courts to apply the requirements of Miranda except ilolbvious instances of formal custodial interrogation. If anything. t('e

In the Miranda opinion, the Supreme Court actually decided four separate ceai --ifiranda v. Ariona, Vignera v. New York, lWestover v. United States, and California .Sltc' art. See .aS4 U.S. 436 (1966).
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detl(intioli of custodial interrogation in JMiranda as "questionillg initi-lted by law enforcement officers after a person has been taken intoc(ustody or otherwise deprived of his freedom in any significant way'is receiving a highly restrictive interpretation. See, for exampl)le,(']'oole v. Sca.rfati, 386 F. 2d 168 (1st Cir. 1967) (statement to prose-entor by city official given chance to explain deficiencies held admis-sible); United States v. Adler, 380 F. 2d 917 (2nd Cir. 1967) (volun-teered statements to FBI agent examining books of suspect's
colporation held admissible); United States v. Gibson. 4th Cir.(March 1, 1968) (discussion of stolen car by defendant after State
police officer asked him to step outside held admissible); Yates v.
inited States, 384 F. 2cd 586 (5th Cir. 1968) (statements made tohotel manager holding suspect in conversation pending arrival of FBIheld admissible); United States v. Agy, 374 F. 2d 94 (6th Cir. 1967)
(incriminating reply to question asked by alcohol tax agent held ad-inissible); United States v. Holmes. 387 F. 2d 781 (7th Cir 1968)(statement to selective service clerk held admissible); Frohmann v.l'nited States, 380 F. 2d 832 (8th Cir. 1967) (statement to internalrevenue agent making criminal investigation held admissible);l1illiams v. United States, 381 F. 2d 20 (9th Cir. 1967) (false state-mellts to border-crossing guards held admissible; Mares v. United,States, 383 F. 2d 811 (10th Cir. 1967) (statement to FBI by suspectflee to leave held admissible) ; Allen v. United States, D.C. Cir. (Jan-viry 25, 1968) (statenlent made durillg detention after faillre to
produce auto registration held admissible).

B. CONFISSIONS-TIIE REPEAL OF "iMALLORY"

Section 3501 (c) of the committee print specifies that a confessionshall not be inadmissible in evidence in a Federal court solely because
of delay between the arrest and arraignment of the defendant.

Subsection (c) is obviously intended to repeal the decision of theSlpreme Court in Mallory v. United States, 354 U. S. 449 (1957). In
.1allory, the Court held that if an arrested person is not taken beforea magistrate or other judicial officer "without unnecessary d'elay," as
required by rule 5 (a) of the Federal Rules of Criminal Procedure, any
confession obtained during the period of delay is inadmissible in evi-
dence in a Federal court.

Section 3501 (c) will inevitably encourage prolonged and indefinite
incarceration and interrogation of suspects, without opportunity to
consult with friends, family, or counsel. Unlike the recently enacted
l)istrict of Columbia Crime Act, section 3501(c) fails to provide anyi ime limit whatsoever on the period during which interrogation may
tike place. The District of Columbia Crime Act provides a maximum3 -hlour period for interrogation after which a person may be released
without charge and without an arrest record.

rulles prohibiting unnecessary delay between arrest and arraign-
Mleiat are based on sound law enforcement policy. Prompt arraign-
mellt of arrested persons is necessary in a free society which values
l Ihe fair administration of criminal justice. Prolonged incarceration
:Mei interrogation of suspects, without giving them the opportunity
0'l 'onsult w ith friends, family, or counsel, must be condemned. Yet,

i precisely such incarceration and interrogation that are counte-
'l u mtedl by the committee print. In effect. section 3501 (c) would leave
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the "without unnecessary delay" provision of rule 5 (a) of the Federal
Rules of Criminal Procedure as a rule without a remedy.

C. EYEWITNESS TESTIMIONY-TIlE REPEAL OF "WADE"

Section 3503 of the committee print makes eyewitness testimony
that a defendant participated in a crime admissible in evidence' in anv
Federal court.

Section 3503 is squarely in conflict with the Supreme Court's de-
cisions in United States v.'Wade, 388 U.S. 218 (1967), Gilbert v. Cali-
fornia, 388 U.S. 263 (1967), and Stovall v. Denno, 388 U.S. 293 (1967).
In Wade and Gilbert, the Supreme Court held that a pretrial lineup
at which a defendant is exhibited to identifying witnesses is a critical
stage of a criminal prosecution, and that the defendant is constitu-
tionally entitled to the assistance of counsel at the lineup. In Stovall.
the Court held that, even though the Wade decision was not to be ap-
plied retroactively,2 lineups in pending cases must still satisfy the re-
quirements of the due process clause.

For essentially the same reasons stated in part A, supra, section 3503
will almost certainly be held unconstitutional. The section dispenses

'with the procedural safeguards established in Wade for police lineups
and is therefore in clear conflict with the requirements of the Constitu-
tion- announced by the Supreme Court. In addition, section 3503 does
not even attempt to establish effective alternative safeguards for line-
tips in lieu of the requirements of Wade. Iistead, the section is a blan-
ket provision making eyewitness testimony admissible in all circum-
stances, whether or not even the most fundamental and time-honored
requirements of due process have been met in the identification, let
alone' the requirements of the right to counsel under the sixth
·amendment.

In the Wade decision itself, the Supreme Court discussed at length
the grave potential for prejudice and miscarriage of justice inherent in

'lineup procedures. Eyewitnesses to crimes are notoriously subject to
mistaken identification. Frequently, their opportunity for observation
at the time of the crime was insubstantial. At the lineup, they are highly
susceptible to suggestion, whether intentional or not, based on the
manner in which the prosecutors or police present the suspect for
identification. Where the victim himself is the witness, the hazard to
objective identification is even further increased, because of the tur-
bulent and possibly vengeful emotional attitude of the witness.

One expert authority quoted by the Supreme Court has given
graphic examples of cases in which grossly unfair lineups were
conducted.

In a Canadian case * * *the defendant had been picked
out of a lineup of six men, of which he was the only Oriental.
In other cases, a black-haired suspect was placed in a group of
light-haired persons, tall suspects have been made to stand

2 Decisions like Stovall indicate that, contrary to the suggestions of the proponents ot
title II, the Supreme Court is in fact highly sensitive to the problems and needs of aIn
enforcement. In a series of recent constitutional decisions, the Court has moved graduallY
to a position of almost completely prospective application of new constitutional principleS.
The Court has explicitly stated that it attaches "overriding significance" to such factors
ns the reliance by law enforcement officers on the prior law, and the severe burden on Inaw
enforcement and administration of justice if the new principles are to be applied retrO-
activelv to grant new trials t, defendants already convicted under the prior law. S'P
Linikletter v. Walker, .S1 U.S. 618 (1965): Tehan v. Shott, 382 U.S. 406 (1966): Johnson
v. N2.eu Jersey, 3S4 U.S. 719 (1966) and Stovall v. Denno. 388 U.S. 293 (1967).
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with short nonsuspects, and in a case where the perpetrator of
a crime was known to be a youth, a suspect under 20 was
placed in a lineup with five other persons, all of whom were
over 40 (Wall, "Eyewitness Identification in Criminal Cases,"
53).

Once an eyewitness has picked out a suspect from a lineup, the wit-
hess easily becomes co-inmitted to the identification and is unlikely to go
black on his word at trial. The requirement of Wade that a suspect is
entitled to the presence of counsel at a lineup is well-calculated to elim-
inalte the possibility that unfair procedures will lead to mistaken eye-
witnesses identifications or the conviction of innocent persons.

:it the same time, the requirement of Wade is unlikely to cause an
nlldue burden on law enforcement. The Supreme Court suggested

thllat a variety of procedures could conveniently be used by law-
einforcement officers to assure fair and impartial lineups. It also sug-
gested appropriate alternative procedures that could be used in circum-
stances where the presence of a suspect's counsel at a lineup was
likely to cause prejudicial delay or obstruction of the confrontation.

The lVade opinion thus offers workable guidelines for achieving a
reasonable accommodation between the needs of law enforcement and
the ri ghts of persons accused of crime. So far as we are aware, no study
has yet been made of the impact of WVade on law enforcement. More-
Oxr', as is demonstrated by the recent decision of the Supreme Court
ill ,iVmons v. United States (decided March 18, 1968), the Court has
,alllted broad leeway for the needs of law enforcement in areas re-
lat(ed to lineups. In Simbeoer.s the Court refused to apply the require-
nlent of oWade to circumstances in whlich eyewitnesses are shown photo-
gral)hs of suspects by the police. The Court recognized that photo-
'ranphl identification procedures are widely and effectively used in law
cniforcement and held only that such procedures must meet the ele-
llleitary requirements of due process of law-that is, that the pro-
cledures are invalid only if they are "so impermissibly suggestive as
to a'ive use to a very sulbstantial likelihood of irreparable misidenti-
liil(tion" (slip opinion, pp. 5-G).

In these clrcumstances, therefore, we believe that precipitous leg-
isl.l ive action overruling Wade would be not only unconstitutional,
ltli liniwise and highly premature as well.

D. I)I:DEIt.\L CoUtIT JUMIS)ICTION

Section 3502 of the committee print abolishes the jurisdiction of
thie Supreme Court and other Federal courts to review a State trial
ecourts determination that a confession was voluntary, provided that
the State court's determination has been upheld by the highest State
(',l"lt having appellate jurisdiction over the case.

Section 3.503 of the committee print goes even further. Not only
'l,,es it abolish the jurisdiction of the Supreme Court and other Fed-
e 'al courts to review a State trial court's determination that eyewit-
Iless testimony was admissible in evidence. It also abolishes the
:Il)pellate jurisdiction of both the Supreme Court and the Federal
l'rllts of appeals to review a Federal trial court's determination
t hat such testimony was admissible.

I lder present law, the Supreme Court has appellate jurisdiction
e'('. a1ll eases in the low]e Federal cou'tts. 'Il qA . ' .... t 1
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has appellate jurisdiction over cases in the State courts raising a Fed-
eral question (28 U.S.C. 1251 et. seq.).

Sections 3502 and 3503 drastically curtail the appellate jurisdiction
of the Federal courts over determinations involving the voluntariness
of a confession or eyewitness testimony. Any attempt by Congress to
accomplish this result by statute, rather than by constitutional amend-
ment, is open to serious constitutional challenge. The sections raise
especially' grave questions with respect to State court determinations
in these areas, since no Federal review whatsoever would be available,
even though a Federal claim has obviously been raised.

The supremacy clause, in article VI of the Constitution, states that
the Constitution and laws of the United States "shall be the Supreme
Law of the Land." At least since' the time of Marbury v. Madison, I
Cranch 137 (1803), and Martin v. Hunter's Lessee, 1 Wheat. 304
(1816), the Supreme Court has been the sole tribunal under the Con-
stitution with ultimate authority to resolve inconsistent or conflicting
interpretations of Federal constitutional law by State and Federal
courts and to maintain the supremacy of Federal law against coin-
flicting :State law.

Although article III, section 2 of the Constitution provides that the
'appellate jurisdiction of the Supreme Court is created "with such
Exceptions, and under such Regliations as the Congress shall make,"
the exercise by Congress of such power must be consistent with thl
fundamental role of the Supreme Court in our Federal system. The
exceptions and regulations clause does not give Congress the power to
abolish Supreme Court review in all cases involving a particular issue.
whether confessions, eyewitness testimony, or any other. To interpret
the clause otherwise would deny the long-accepted power of ultimate
resolution of constitutional questions by the Suprelne Court. It wou!dl
radically alter our established legal system by nullifying the supremll-
acy clause and destroying the essential role of the Supreme Court as
the principal instrument for implementing that clause in our constli-
tutional system.

The unconstitutionality of sections 3502 and 3503 is forcefully and
concisely urged in Hart and Wechsler, "The Federal Courts and the
Federal System" (312 (1953)), and Ratner, "Congressional Poweri
Over the Appellate Jurisdiction of the Supreme Court." (109 U. Pa.
L. Rev. 157 (1960)). Although the Supreme Court itself has never been
specifically called upon to determine the validity of a blanket excll-
sion of appellate jurisdiction over particular issues, we have little
doubt as to the unconstitutionality of these provisions. In every ca.se
raising the issue, the Court has either found no limitation on its juris-
diction or upheld a limitation which did not seriously impair its juris-
diction. The leading case is Ex parte McArdle, 7 Wall. 586 (1969), ill
which the Court upheld an act of Congress removing Supreme Courl
jurisdiction over appeals from lower court decisions denying babec:a
corpus relief. The Court made clear, however, that the statute did lot
affect its power to review such decisions by issuing a writ of habe:l,
corpus in its original jurisdiction. Thus, for example, in Ex lparl
Yerger, 8 Wall. 85 (1869), decided a few months after the McArdl
case, the Court reviewed, on a petition for an original writ of hlabe:l'
corpus, a lower court decision denying habeas corpus relief. In l('
Yerger case, the Court specifically indicated that Congress could 11!

,onllstitutionally abolish all appellate jurisdiction of the Supreme
('ou rt.

.foreo\-er, even thoughl Congress may have some general power
ilnder the exceptions and regulations clause to withdraw Federal appel-
;tle jurisdiction to review- constitutional questions in certain areas of
i)he laIV. Congress strely cannot dilute or abroglate existing constitu-

Ilnal guarantees in the o'guise of exercising such power. See United
./a/es v. Klein, 13 1TWall. 128 (1872). It is obvious that sections 3502
'and 3503 dealing with Federal appellate jurisdiction are intended by
tlI(e committee majority as part of a single inseparable plan to accom-
plish the legislative overruling of the Mlqiranda and Wade decisions.
As such, the sections will almost certainly be declared unconstitutional
:along with the substantive provisions of sections 3501 and 3503 dis-
cu ssed in part A and part C, supra.

Apart from the issue of the constitutional validity of legislation by
Congress to eliminate the appellate jurisdiction of the Supreme Court
over particular issues, enactment of such legislation would be extremely

n\wise, as a matter of policy, for several reasons.
I. Abolition of Supreme (lourt jurisdiction by Congress would seri-

ously distort the delicate balance that is maintained Ibetween the three
bi;atnches of Governmnent in our federal system. The exercise by Con-
gress of an ultimate power such as abolition of Supreme Court juris-
diction would cause the sort of basic confrontation between court and
hlegislature that should be avoided at all costs if possible. Sections 3502
aInd 3503 are attacks on the Supreme Court even more drastic and
extensive than the infamous Coulrt-packing plan of the 1930's.

:,. Experience has qliown that the Feceral courts, and especially
ille Supreme Court, perform an important and useful function in
lrvi(wVing State criminal convict ions in the area of confessions. A long

linlo of confessions cases in the Supreme Court, extending back many
y:1is before the presenllt controversy over lliranda. points up the flect
nl ibt there have been numelrous occa]sions in the past when State courts

il:le not effectively protected the constitutional rights of accused
i sersons.

4. By abolishing the appellate jurisdiction of the Supreme Court,
Congress will reduce the Constitution and laws of the United States
to a hodgepodge of inconsistent decisions. The 50 State courts and 94
I ederal district coults will become the final arbiters of the meaning

,f the Constitution and la, ws of the United States. As Hamilton elo-
uellntly stated in The Federalist, No. 80, "The mere necessity of uni-
fi'nirity in the interpretation of the national laws decides the question.

'I'lirteen independent courts of final jurisdiction over the same causes,
;rising upon the same laws, is a hydra in government, from which

Iot l ing but contradiction and confusion can proceed."

E. HABEAS CORPUS

Section 2256 of the committee print abolishes the habeas corpus
i"risdiction of the Federal courts with respect to State criminal con-

tirtions. Under this section, the sole Federal review of Federal claims
l! State prisoners will be limited to appeal or certiorari to the

s'liemne Court from the highest State court having appellate juris-
li'tio, over the case.
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As in the case of sections 3502 and 3503 described in part D, supra,
section 2256 is open to serious constitutional attack.

The Constitution specifically provides that "The Privilege of the
Writ of Habeas Corpus shall not be suspended, unless when in Cases
of Rebellion or Invasion the public Safety may require it." Since
1867, as we discuss in greater detail below, Congress has made the
Federal writ of habeas corpus available to all persons, including State
prisoners, restrained of their liberty in violation of the Constitution
or laws of the United States. Although the constitutional provision
prohibiting suspension of the writ of habeas corpus does not of itself
confer jurisdiction on any court to issue the writ, decisions of the
Supreme Court make clear that once Congress has granted jurisdiction
to the Federal courts to issue the writ, the jurisdiction cannot be
withdrawn except in cases of rebellionor invasion. Thus, in United
States v. Hayman, 342 U.S. 205 (1952), in which the Court upheld
the validity of the alternative method of collateral attack required
under 28 U.S.C. 2255 for Federal prisoners, the Court emphasized
that nothing in the legislative history of section 2255 disclosed any
purpose to infringe upon a prisoner's right of collateral attack upon
his conviction. The Court specifically held that the sole purpose of
the section was to minimize difficulties encountered in habeas corpus
hearings by providing the same rights through an alternative and
more convenient procedure, and that the section did not operate
to suspend the writ of habeas corpus.

Even apart from considerations of constitutionality, however, the
elimination of Federal habeas corpus jurisdiction is open to grave ob-
jection on the grounds of both history and policy.

The writ of habeas corpus, the great writ is one of the ancient pil-
lars of Anglo-American law. Blackstone called it "the most celebrated
writ in English law" (3 Blackstone's Commentaries 129). (See also 9
Holdsworth, "History of English Law" (108-125 (1926)), and
United States v. Hayman, supra.) Power to issue the writ was first
granted to the Federal courts as early as the Judiciary Act of 1789
(1 Sta. 73, 81-82). At that time, however, the common law rule govern-
ing issuance of the writ held that a judgment of conviction rendered
by a court of general criminal jurisdiction was conclusive proof that
confinement was legal. In addition, even where the writ was available,
the common law rule permitted an inquiry only into the law, not the
facts, of a detention.

In 1867, Congress modified the common law rule by making the
Federal writ of habeas corpus available to all persons, including State
prisoners, restrained of their liberty in violation of the Constitution
or laws of the United States; and by permitting inquiry into both the
facts and the law of the detention (14 Stat. 385, now incorporated in
28 U.S.'C. 2241 et seq.). Thus, in all cases in which a full and fair
disposition of a Federal claim has not been reached in a State court,
the Federal courts are available as an alternative forum through their
habeas corpus jurisdiction to test the legality of the prisoner's con-
finement.'

For a hundred years, the Federal courts have vindicated ttle basic
constitutional rights of American citizens through habeas corpus pro-
ceedings, ,frequently after blatant denials of such rights have gone

uncorrected in the State coulrts. Aany of the great principles of Allmer-
iWuall constitutional law ]lave been established in such proceedinls.
(See, for example, Aoore v. DeLmpsey. 261 U.S. 86 (1)923) (mob domli-
lation of a trial) ; Mooney v. Jlolo/lanc, 294 U.S. 103 (1935) (lknonwing

u-le of perjured testimony by the prosecution); and Gideon v. lVail-
',.qliht, 372 U.S. 355 (1961) (right to appoint counsel in criminal
li l's.) )
liquall] important, tlhe provisions in section 2256 for Federal review

of State criminal convictions by appeal or certiorari to the Supreme
('iurt are grossly inadequate. As is well known, both of these appeal
procedures are largely and necessarily discretionary in the Supreme
('ourt. The Supreme Court simply does not have the time to consider
illhoroughly all the appeals and petitions for certiorari that are filed.
'I'o make these procedures the sole avenue for Federal review will, at
best, cause the Supreme Court to accept for review many questionable
U'ases on poor factual records, since this would be the Court's sole
opl)ortunity to review the Federal questions in the case. At worst,
section 2256 will deny many State prisoners even one full and fair re-
view in a Federal court of their constitutional claims. In addition,
section 2256, taken in conjunction with the provisions of sections
:'502 and 3503 abolishing the appellate jurisdiction of the Supreme
Court with respect to issues involving the voluntariness of confessions
or the conduct of lineups, means that no Federal review whatsoever
will be available to State defendants raising such issues, no matter
hlow meritorous their Federal constitutional claims.

Because of their number and their ability as trial courts to hold
hearings and make findings, the Federal district courts are uniquely
suited to review the disposition of Federal claims in State courts.
See, e.g., Wright and Sofaer, ,"Federal Habeas Corpus Jurisdiction for
State Prisoners: The Allocation of Fact-Finding Responsibility" (75
Yale L. J. 894-985 (1966).

It is regrettable that the highly charged emotional atmosphere in
which the current debate over Federal habeas corpus for State prison-
tirs is taking place obscures the single most salient fact of the procedure
allplicable under present law. In Tovnnsend v. Sa,in 372 U.S. 293
!1963), the Supreme Court held unequivocally that State court find-

ilngs of fact, arrived at after full and fair hearings, must be accepted
hlA Federal courts. A Federal habeas corpus hearing is not available
merely because a State prisoner has been convicted of a serious offense.
It is not available merely to reevaluate the evidence obtained at a full
alnd fair State proceeding, or because a Federal district judge may
disagree with the State court's evaluation of such evidence. Under the
specific doctrine of Townsend v. Sain, Federal habeas corpus is avail-

able only when the State trier of fact has not afforded the habeas
applicant a full and fair hearing. The Town.end doctrine recognizes
dIe basic importance in our Federal system of allocating the primary
fac'tfinding responsibility to the State courts in cases involving State
'reilinal proceedings. At the same time, it preserves the important

,ole of the Federal courts in providing a meaningful Federal review
"f Federal claims raised in State courts.

\ ulmndred years of experience under the Federal habeas corpus pro-
, '(ions forcefully demonstrate that absolute reliance on State courts
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to protect Federal rights does not adequately protect these rights. To
abolish this jurisdiction would roll back a century of progress in
American constitutional law and restore American criminal procedure
to the dark ages of the early 1900's.

JOSEPH D. TYDINGS.
THOMAS J. DODD.
PHILIP A. HART.
EDWARD V. LONG.
EDWARD M. KENNEDY.
QUENTIN N. BURDICK.
HIRAM L. FONG.

IND)IVIDUAL VIEWS OF MR. LONG OF MISSOURI AND
AIR. HART IN O'I'POSITION TO TITLE III OF S. 917

WVe object. most strenuously to title III of S. 917, dealing with
\irteapping andl other forms of electronic eavesdropping (popularly
Iknown as "bugging").

In our view, title III of S. 917, as reported, is unconstitutional,
as it provides for unreasonable searches and seizures. However, even
if the constitutional defects coIlld1 and would be corrected, we would
oppose it equally as much on purely policy grounds.

The Congress has debated simnilar bills to legalize wiretapping and
butgging for 40 years and, until the present, rejected each and every
one as providing for serious and unwarranted invasions of personal
privacy. Now, through the mnistaken idea that limited wiretapping
;and bugging will (1) help stamnp out organized crime and (2) help
eliminate crime in the streets, Congress is asked to sell its soul for a
Iless of porridge.

The hard truith of the matter is that limited eavesdropping is neither
soullght nor particularly helpful in the fight against organized crime.
Wl'hat would help is unlim ited surveillance. As proof, look ,at New York
\ whiih has had limited wiretap and eavesdrop for decades, and which
Il:ls as much organized criime as ialmost any city in the country. The
1vast majority of the fish in the New York wiretap net are petty ganm-
I lers, and relatively few of them go ito jail.

As to crime in the streets, the talk of electronic eavesdropping being
helpful to the police is ludicrous. 1qho ever heard of a purse-snatcher
or' rapist planning his cri me so as o be caught by wiretap or bugging.
The proponents arte using criime in the streets as nothing more than
al red herring. If we are to really do something about crime in the
4t!eets, we must get at its roots--povrty and ignorance-not legalize
w\i retapping.

George Orwell's "Big Brother" is well on his way technologically.
In)o we want to speed his arrival legally by sanctioning use of his tools,
'"p)ecially when their application will have little or no effect in lessen-

H O crime ?
RIGHT OFPRIVACY ACT OF 1967

(S. 928)

lhe administration's Right of Privacy Act of 1967 (S. 928), which
,tl faws electronic eavesdropping except in national security cases, was

illtroduced on February 8, 1967, sponsored by 21 Senators. The bill
was referred to the Subcommittee on Administrative Practice and
Ilrocedure and hearings were held on 10 different days between March
2'I and May 19,1967, during which 41 witnesses were heard. Thirty-five
,1,Ns of hearings, involving over 200 witnesses, had previously been
H(ld relating to invasions of privacy by Federal and other agencies,
I r'ticularly through the use of wiretapping and eavesdropping.

(161)
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Our conclusions, as a result of these extensive hearings, are as fol-
lows: wiretapping and bugging, with rare exception, are currently
illegal as well as unconstitutional; both are repugnant to our histori-
cal coneepts of privacy; both are repugnant to our concepts of justice
and fairplay for all, guilty and innocent alike. It is this repugnance
that has caused these activities Ito be cloiked in secrecy.

The subcommittee has encountered instance after instance where
otherwise honest and decent law enforcement officials have dishonestly
denied or withheld the fact that their investigations involved the use
of wiretapping or bugging. In the last 2 years, we have been treated
to the spectacle of the Solicitor General of the United States going
'before the Supreme Court to disclose that a number of convicted
defendaints had been the subject of electronic eavesdropping-a fact
not disclosed to the Department of Justice until after that Department
had obtained convictions.

Two hundred and forty-three witnesses have appeared before the
subcommittee and several times that number have been interviewed.
Some were engaged in wiretapping and bugging; others wvere its vic-
tims.' From their testimony, several conclusions are inescapable:

(1) Whether wiretapping and bugging are legal or illegal,
constitutional.or unconstitutional, they are essentially a form of
"peeping tomism" and repugnant to men of good conscience;

(2) Nothwithstanding the personal reluctance to admit such
activity, the activity itself, in order to be effective, must remain
sertet and covert just as all spying activities must be and must
remiain surreptitious;

'(3) Either by reason of. personal 'embarrassment or for re:-
solis of deception, evidence or leads to evidence are disguised so
,as to conceal the fact that such were obtained by "peeping" upon
the conversations of the suspect or his associates;

(4) No matter how circumscribed the 'peeping," conversa-
tions of innocent parties are invariably listened to and recorded.

.The above observations explain why 'all legislation offered by the
proponents of legalized eavesdropping draft such legislation to pro-
vide ex parte proceedings in obtaining court sanction and thereafter
the withholding from the suspect the fact that he was the victim of
sich techniques.

The administration's bill' (S. 928) would prohibit. all forms of
electronic eavesdropping, private and law enforcement alike, except
when authorized by lthe Presidelnt in cases involving the national sece-
rity and in such cases no evidence thus obtained could be used in any
civil or criminal proceeding. In our view, this is -a good bill and should
be passed; it would preserve the modicum of privacy that progress has
left to us, while at the same time permitting the President to use what-
ever tools he needs in the interest of national security.

SAFE STREETS AND CRIME CONTROL ACT OF 1967

(S. 917)

Title III of the Safe Streets and Crime Control Act of 1967 (S. 917).
as amended and adopted by the Committee on the Judiciary, sanctionsr
electronic eavesdropping m instances where any court has approve(l
their use. Thus, title III would for the first time legalize the use of

wiretapping and bugging as a legitimate law enforcement technique
inlorporating, of necessity, the proposition that what the courts have
leretofore abhorred is not so abhorrent if there is legislative sanction.

Let us examine wha.t appears to be a "little bit" of an invasion of
privacy. Federal anld State law enforcement agencies are to be pro-
vidled with a proeedlure under which they may obtain court authorized
:tpproval to wiretap or e s(lrvesdrop Iwhlere La crim.e has been, is being, or
is about to be comnmitted." The Subcommittee on Adm-inistrative
Practice and Procedure is yet to hear a single witness testify to the
effect that wiretapping or cives(lropling would contribute one iota
to the prevention or pIrosecution of those crimes of violence against
persons or property which constitute the major percentage of "crime
in the streets." As to suchl crinies as are about to be committed, we
lack the speculative abili4ty to make practical use of the proposed stat-
,te--except possibly for invading individual privacy in the randomn
collection of criminal intelligence.

Section 2518(10) (a) of thle proposed statute would permit an
'"aggrieved person" in any trial the right to suppress the contents of any
illtercept.ed -wire or oral communication, or evidence derived there-
from, on certain specified grounds, while section 2510(11) defines an
"aggrieved perI'SOn I one wVho "was a party to any intercepted wire or

1oral communiceation O' a person against whom the interception was
lirected." There is no pretense of 'affording protection by way of sup-
pression or otherwise for the person "who was the subject of the con-
v-ersation." Hence, the propolrsed legisll!tion legitimizes a practice of
law enforcement now Ilanned by the courts.

In order to understand the import of this "loop hole," let us con-
-ifler A and B who are alleged to be bookmakers. A's and B's premises
:re b)ugged and their telephones are tapped under the authority of
the proposed statute on the grounrds that there is probable cause for
belief that A and B are committing a crime. In the course of the sur-
-eillance, numerous leads are obtained which, in turn, provide in-
de'endent evidence connecting X and Y with a different crime. It
slb!se.quently develops that neither A nor 1 were involved in any
.tiltinlal activity-in fact, that there never was probable cause for
,11( ,' a belief in the first instance. However. X and Y are brought to
v}ial. Neither have any relief under the proposed statute, either by way
,'M slllpression or civil damages. Assume, further, that X and Y were
'ingaged purely in political activities, that such political activititiesl11:1 as its objective the removal of the corrupt chief of police who

,lizrhit and obtained the spurious tap and bug on A and B. The sus-
l1i, ted public official has in his possession evidence relative to X and Y
l*hit he may use in such a manner as he chooses, all lawfully acquired
io.gh s wiretapping and eavesdropping.
"'Ilawc enforcement" includes a number of functions, but principally

11 i)c'lldes the investigation of crimes committed and thereafter the
I'el,s(' ltion of the suspect, when apprehended. The investigation of
'lines iiornlally presupposes that a crime has been or is being com-
,, "teId. 'That is the historical proposition. In any event, prosecution

..-I !lti'!lly requires the "crime complete." although it may encompass
'('i "spiacy where only a single act in pursuit of the conspiracy may
"', ("' eIeon committed w-'hile the final objective of the conspiracy is still

no"te in time. The modern concern of many law enforcement agencies
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has been to concentrate upon crimes which are in a continuous process
of commission or are about to be committed. The latter is of gravest
concern to those who challenge "organized crime," a term which they
apply to that nationwide criminal conspiracy which transcends State
boundaries, which touches every citizen, and which deals chiefly ill
gambling, narcotics, prostitution, and loan sharking.

Traditional military intelligence has furnished this group of lalw
enforcement officials with both the vocabulary and the tools by which it
wages constant war upon the sophisticated but sinister barbarians of
our times.

Essentially the attack involves the collection of "criminal intelli-
gence" through the use of informants, undercover agents, and elec-
tronic surveillance. The product of this effort is thousands of bits of in-
formation, all theoretically capable of being woven into the clearly
identifiable fabric of criminal activity. Yet there is no ascertainable
relationship or ratio between the thousands of man-hours and dollars
involved in this activity and the convictions which it produces.

In the terms of convenience, electronic surveillance has no peer.
Hundreds of homes and offices, and thousands of telephone conversa-
tions can be monitored from the comfort of the agency's offices miles
away. It is small wonder that it is so tenaciously fought for by its
adherents. One is often reminded of the story about the poor unfor-
tunate who lost his dime one night on a darkened street but searchetl
for it at the next corner where the street lamp furnished better light.

We are inclined to adopt the' Attorney General's public view that
there is no substitute for good old-fashioned police work and that his
restrictions oli the use of electronic devices has not hampered tine
Department of Justice's drive on organized crime.

The subcommittee's investigations of criminal intelligence-gather-
ing activities disclosed that almost every metropolitan police depart-
ment and almost every major Statehas' a bureau eigaged excliusively
in the collection of criminal-and political-intelligence. It was par:-
ticularly interesting to find that these bureaus had no direct responsi-
bility, to investigate any specific crimes. Such responsibilities were
assigned to and ably performed by the detective, homicide, vice, andl
other bureaus, while crimes in the street were directly handled by the
patrolman on the beat or in the police cruiser. The number of files
and the quantity of information gathered by these intelligence bureaus
is appalling. A computerized consolidation of all such information
could certainly make available some sort of information on almost
9 out of every 10 citizens in the country. Much of this information
has been obtained through illegal, unconstitutional, and unconscioln-
able electronic eavesdropping. Since the improper use of the propose
legislation will never be discovered unless the evidence is producedl
in a criminal proceeding, there is no reason to believe that these agencies
will not, in time, achieve the perfection of 10 out of 10.

CONCLtUSION

Most of the countries of the world have a "Big Brother" to wvat'l

over them.
,So far, America has been fortunate enough to avoid such a form of

government. But, as Sinclair Lewis said, "It Can Happen Here."
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'Iechlllogy is Big Broilh r's right hand, especially electronic tecll-
IolOry. Now;hele las suchll techlology outrun the Iun ited States. In
)eirng and on the (lrawing board, we have marvels of electronic eaves-

hIopping.
'I'lere is no good reason why Congrress should join lechnllology in

:ed(ling the arrival of Big 1Brother.
'o the contrary, we should conrtiinue our historic course of resisting
.)Vasiolls of privacy.

Constant surveillance of citizens by the Slate may be inev\itable,
uIf we nee(l not lend a hand to the process. Little enough privacy

llllills tod(ay. lTherefoe, we are implacably opposed to passage of
itle I I I of S. r917.

EDWARD V. LoxN.
PIiiLiPu A. ITART.
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ADDITIONAL VIEWS OF MR. IIART ON TITLE III OF S. 917

As do Senators Burdick, Fong, and Long, I strongly oppose pas-sage of 'title III, which authorizes Federal and State law enforcement
wiretapping and eavesdropping for a wide range of crimes.

A. CoNsUTTUTIONAL ISSUE

First, I have serious doubts about the constitutionality of title III.
Proponents of title III cite the recent Supreme Court eavesdropping
decisions in Katz v. United States, 389 U.S. 347 (1967) and Berger v.
New York, 388 U.S. 41 (1967) for the proposition that Congress now
has the constitutional green light to pass a court-ordered eavesdropping
statute such -as title III.

While mindful of the quote attributed to Chief Justice Hughes that,
"the Constitution is what the judges say it is," I believe a close reading
of the Supreme Court's recent eavesdropping decisions in these two
cases casts considerable doubt on the constitutionality of title III ol'
S. 917.

1. BERGER V. TNEW YORK, 388 U.S. 41 (1967)

The Supreme Court by a 6-to-3 decision reversed the conviction o(l
Ralph Berger wvho had been convicted of conspiracy to bribe the chair-
man of the New York Liquor Authority. Evidence for conviction wsw4
obtained by eavesdropping authorized by a New York statute (N. .
Code Crimjinal Procedure 813-a) permitting law enforcement e'av(s-
dropping for up to a 2-month period.

The Supreme Court held that the language of the New York la:Iw
was too broad, resulting in a trespassory intrusion into a constitution-
ally protected 'area in violation of the fourth and 14th amendments.
The Court specifically held that the provision in the New York statute
authorizing eavesdropping for a 2-month period was unconstitution al.
According to the Court, such eavesdropping is the equivalent of a st'-
ries of intrusions, searches, and seizures pursuanlt to a single showinllr
of probable cause. During such a long and continuous (24 hours a day')
period, the conversations of any and all persons coming into the arle:
covered by the eavesdropping device are seized indiscriminately andil
without regard to their connection with the crime under investigation
(388 U.S. at 59).

2. KATZ V. U.S. 389 U.S. 347 (1967)

Six months after BeRrtcr v. N]ew York, the Supreme Court set asilte
a conviction based on evidence obtained from a bug placed by FI'il
agents on two public telephones that Katz habitually used.

In many ways the Katz decision represented a major victory fo,r
privacy. First, the Supreme Court finally overruled Olmnstead A.
U.S., 277 U.S. 438 (1928), which had denied fourth amendment
protection to eavesdropping which did not physically penetrate ones
premises. Kiatz thus brought wiretapping clearly within the foulrth
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:Ilmelldmenlt's prolhibition agai nst "unreasonable searches and seiz-
iics"-thus imlpliedly requiring the exclusion from State courts of
\\i ritapping e\vidlence obtained in an unconstitutional manner.

Further, in Katz the Supreme Court discarded the "constitutionally
Iprotected areas" doctrine rainder which unlimited eavesdropping had

,ccil permitted in such places as prison visiting rooms because siuch
,loons had been deemed unprotected areas. Instead the Court held
liit, the correct rule is "whlat (a person) seeks to preserve as pri-

r\ate, even in an area accessible to the public, may be constitutionally
protected."

It is true that the Court in KIatz stated that had the eavesdropping
Ie(,t conducted pursuant to a court order, it would have been sus-
a;lined (389 U.S. 347, 359). Nothing in Katz, however, supports the

bIoad provisions of title III.
nKiatz involved that rare situation where electronic eavesdropping

,ollldl be lilnited, not only with respect to time and place, but also
to a, specific person or persons and specific conversations. In Katz,
Flr agents had established that Katz was in the habit of using
(.'rta'in public telephones at a certain location at a certain time to
ilrlllsit wagering information. The FBI agents, therefore, installed

o),l.,- on the phone booth w-hich was activated only when Katz en-
tere(d the booth. Tile bug caught only Katz's end of the conversation
:r w(l was turned off when lie left.

In aproving this kind of eavesdropping, the Court emphasized
il:;tt no conversations of innocent persons were overheard. It noted
ilhat "on the single occasion where the statements of another person
%were inadvertently intercepted, the (FBI) agents refrained from
lislening to them" (389 U.S. 347, 354). The Supreme Court placed
Irticnlar emphasis on the extremely narrow circumstances under
\whic ll the surveillance in Katz was conducted:

Accepting this account of the Government's actions as
accurate, it is clear that this swrveillance was so narrowly cir-
cumscribed that a duly authorized magistrate * * clearly
apprised of the precise intrusion could constitutionally have
authorized, with appropriate safeguards, the very limited
search and seizure that the Government asserts in fact took
place (at 354). [Emphasis added.]

liatz thus permits eavesdropping in one of the rare situations where
it, can be carefully circumscribed-a bug activated only when the sus-
pect uses the "bugged" premises and recording only. particular con-
vrrsations of the suspect. Supreme Court approval of such a narrowly
dircumscribed eavesdropping situation as Katz does not imply ap-
proval of a 30-day bug on a house or office (as is provided by title III),
\where many innocent people congregate to talk about many innocent
I lings.

Katz is thus consistent with the language and tone of Berger, which
'lisapproved the indiscriminate seizure of the conversations of innocent
Peoplle when a bug is in continuous operation in an area during any
ifgorthy period of time (388 U.S. at 59). Indeed, in both Berger and
l, ,f3 the Court cited examples of narrowly circumscribed electronic
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eavesdropping which it had approved in prior decisions. As stated in
Berger:

This Court has in the past, under specific conditions and
circumnstances, sustained the use of eavesdropping devices. See
Goldman v. U.S., supra; On Lee v. U.S., supra; Lopez v. U.S.,
supra; and Osborn v. U.S., supra (388 U.S. at 63).

These four eavesdropping cases cited approvingly by the Court in
Berger involved, as did Katz; very circumscribed eavesdropping. In
Goldrma n, an FBI detectaphone was installed to overhear four con-
versations to which' an FBI informer was a party. In On Lee an in-
former wore a' radio transmitter for his conversation with a specific
su'spect;'In both Lopez and Osborn the Supreme Court upheld the use
of an eavesdropping device wired to an informer and used to record
the informer's conversations with a'suspect. In each of these four cases.
as in Katz, the eavesdropping the Supreme Court approved was care-
fully circumscribed and limited to specific conversations which the
eavesdropper knew would take place.

The eavesdropping and wiretapping authorized by title III of S.
917, however, is essentially an indiscriminate dragnet. Section 251S
(5) of title III authorizes wiretapping and'eavesdropping orders for
30-day periods.'During such 30-day. authorizations, a title III bug ol
tap will normally be in continuous operation. Such a bug or tap will
inevitably pick up all the conversations ion 'the wire tapped or roolli
bugged. Nothing can be done to capture' only the conversations au-
thorized' in the tapping order. Thus, under title III, not only is the
privacy of the telephone user invaded with respect to those calls relat-
ing to the offense for which the tap is installed, but all his other calls
6are overheard, no, matter how irrelevant, intimate (husband-wife.
doctor-patient, priest-penitent)' or constitutionally privileged (attor-
ney-client).: Further, under tite 'III all. persons who respond to the
telephone 'user's calls -also have their conversations overheard. Like-
wise, -under a tile III tap, all other persons who use a tapped tele-
phone are overheard, whether they be family, business associates, or
visitors; aiid. all persons who call a. tapped phone are also overheard.

To 'illustrate the. indiscriminate nature of a title III tap, one need
only consider the experience of-a New York police agent who in the
course of tapping a single telephone recorded conversations involving,
at the other end, the Julliard Sdhool1of Music, Brooklyn Law SchCH:l,
Western Union, Mercantile National Bank, several restaurants, l
drugstore, Piudential Insurance Co., the Medical Bureau To A4il
Spanish Democracy, dentists, brokers, engineers, and a New York
police station.

'Wiretapping and eavesdropping' as 'authorized by title III tlhlls
represent 'a sweeping intrusion into private and dften constitutionally
protected conversations of many, and often innocent, persons. The
effect of. Berger and Katz is now to. measure wiretapping and eaves-
dropping authorizations against the fourth 'amendment's requirement't
for a search warrant. Title XII, as I see it, permits "general searches'
by electronic devices, the offensive' character of which was first con-
demned in 'Entick' v. Carrington, 19 How: St. Tr. '1029 (1765) anlld
which were then known as "general warrants."

The use of such "general warrants" was a motivating factor behlilln
the Declaration of Independence. "Under these 'general warlralilt
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(*cstoms officials were given blanket authority to conduct general
searches for goods imported to the colonies in violation of the tax
lat vs of the Crown. The fourth amendment's requirement that a war-
1;tnt 'particularly describe the place to be searched, and the persons
or things to be seized' repudiated these general warrants" (Berger

tt 58).
3. CONSTITUTIONAL REQUIREMENT OF PARTICULARITY

There is yet another fundamental inconsistency between title III and
the requirements of the Constitution applicable to electronic surveil-
I:tllce, as interpreted by the Supreme Court in the Berger and Katz
decisions. I believe that title III violates the requirement of these de-
cisions that a warrant for electronic surveillance must particularly
describe the conversations to be overheard.

As the Court emphasized time and again in Berger and Katz, the
requirements of the fourth amendment applicable to wiretapping and
eavesdropping are the same requirements applicable to conventional
search warrants. Thus, it is clear that the overall purpose of Beryer
and Katz is to assimilate electronic surveillance to the strict require-
ments applicable to searches and seizures for tangible physical objects.

It has long been established that a conventional search warrant must
describe with particularity the object to be seized, and that a judge
authorizing the issuance of a warrant for the object must have prob-
able cause to believe that the described object will be found on the
premises to be searched.

Under rule 41(c) of the Federal Rules of Criminal Procedure, of
colirse, the requirements applicable to nighttime searches are more
stringent than for searches to be executed in daytime. Thus, a warrant
for a daytime search may be issued on the basis merely of a showing of
probable cause for belief that the object named in the warrant will be
found on the premises to be searched. A warrant may not be issued for
a nighttime search, however, unless the issuing judge finds as a fact
thllat the object will be found on the premises. Title III draws no
distinction between daytime and nighttime searches, but authorizes
round-the-clock surveillance for the entire 30-day period of the
w rrant.

It is true that section 2518 (3) (b) of title III requires a finding of
Irobable cause for belief that particular communications concerning
tlie offense named in the warrant will be intercepted. That provision,
lhowever, pays only lipservice to the constitutional mandate. The
lelrthy period of surveillance authorized in title III-up to 30 days,
\"itfh unlimited renewals for fresh periods of 30 days each-belies the
apparent adherence of title III to the requirement of particularity.

No one would suggest that a conventional search warrant may val-
idll v be issued to authorize a law enforcement officer to enter a private
hli;ne or office and embark on a search lasting even a few days, let alone
:Iltliorize the officer to move into the premises for a month.

(Conv\eitional searches lasting even a few hours have been roundly
condemned in the courts as general, or "ransacking," searches. Yet it is
lrecisely such a ransacking search that title III authorizes. A search

I -tuig' i for a period of days or months can hardly be a search for a
,:l t icularly described object. Unless ee are to define "particularity"

ill ilogel terms, completely divorced from the requirements long held
'l,l licable to traditional search warrants, title III cannot stand.
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Fortunately, tle circumstances of the Katz case offer a clear exam-
ple of: V;hat'the Supreme Court intended as a valid application of the
particularity requirement in, existing~ searcll-and-seizure law to elec-
tronic 'surveillance. In KIatz, the Federal investigating agents obviously
hlad probable cause to believe that the partieular communications macle
by the suspect from the public telephone booth were themselves part
of the suspect's ongoing criminal activities. An application by the
agents for a warrant authorizing the suryeillance could clearly have
described the communications to be intercepted with precisely the sort
of particularity that is required in warranits authorizing searches for
ta ingible physical objects.

The surveillance authorized by title III, however, is vastly different.
It ranges far beyond the circumstances of Katz. Instead of requiring
a meaningful description of 'particular dommunications to be inter-
cepted, it authorizes all conveirsations'of the' person named in the war-
rant to be intercepted over the entire period of the surveillance, with
law enforcement officers authorized to'sift' through 'the many' varied
conversations, innocent and: th6er'i)se, that take place during the

No search warrant could coiftititionally authorize all of a person's
future written statements to be geizMl for', 30-day period, in the hope
'tliht one or another of the statemtents woixld contamin certain incrimi-
nating information. The consitutional protection for oral statements
can be no less. I suggest that no warrant should be able to authorize
all of a person's conversations to be seized for a 30-day period, in the

'hope that anri incriminating conversation will be intercepted. Yet, this
is precisely the sort of unlimited search contemplated by title 111. It
was not contemplated, nor is it permitted'by the Constitution.

B. POLICY CONSIDERATIONS

Usually, one who opposes legislation in the belief it is unconstitu-
tional opposes it also as unwise and undesirable. There is a chicken-
egg question here, admittedly, and my opposition to legalizing wire-
tapping and eavesdropping goes beyond the constitutional doubts I
have about title III.

Wiretapping and other forms of eavesdropping are recognized by
even their most zealous advocates as encroachments on a man's right
to privacy, characterized by Justice Brandeis as "the most compre-
hensive of rights and the right most valued by civilized men."

In yesteryear, a man could retire into his home or office free from
the prying eye or ear. That time is now long past. Transmitting micro-
phones the size of a sugar cube can be bought for less than $10. Other
gadgets now enable a would-be snooper in New York to eavesdrop in
Los Angeles merely by dialing a telephone number. This is done b!v
attaching to the telephone in Los Angeles a beeper which converts the
telephone into a transmitter without its ever leaving its cradle.

Directional microphones of the "shotgun" and parabolic mike type
make it possible, by aiming the mike at a subject, to overhear conl-
versations several hundred feet away. Laser beams permit an eaves-
dropper to monitor conversations in rooms up to half a mile away by
aiming the beam at a thin wall or window. And the experts now teil
us that in the years to come, as the methods of eavesdropping tech-

nology surges forward, the problems of protecting personal privacy
inill even further intensify.

Against this backdrop of diminishing individual privacy, pr'O-
ponents of title III now want to legitimate law enforcement wire-
tapping and eavesdropping. Clearly, if such an effort is successful,
today's narrowing enclave of individual privacy will shrink to tile
vanishing point.

Personal privacy is not the only basic right wiretapping and eaves-
dropping circumscribe.

Private property is a basic institution in our democratic country.
Without it, individualism and freedom wither and die, no matter how
democratic a government purports to be. One of the major purposes
of our Constitution and 13ill of Rights was to safeguard private
property.

One of the most important characteristics of private property is
the right to possess it exclusively-to keep all strangers out. The house-
holder may shut his door against the world.

This right of a citizen to shut the door against anyone, even the king
himself, is part of ourl ancient heritage. One of the great ends for
which men entered into society wmas to protect their property. Under
common law, every invasion of private property, no matter how
minute, was a trespass, eaven if no damage vwas done. And the king's
nman, entering without sanction of law, was as much a trespasser as

the ordinary citizen.
Make no mistake about it: Eavesdropping and wiretapping are

trespasses against the home. They are more serious trespasses than an
unlawful search of the premises because they continue over long
periods of time unknown to the householder. Thus to those who value
the institution of private property, eavesdropping and wiretapping
hive always been regarded as unacceptable. That property shall not
le. immune from all cont rol andl entry. howeve-r, long has been naccepted.
Ov(erriding claims of publlllic health and safety needs, for example, have
justified carefully defined limitations on freedom and use of private
property.

Is there such an overriding claim here? Is there so great a need for
wiretapping as to allow it as title III proposes, assuming it is con-
stirutionally permitted?

Despite the clear-cut invasion of privacy, there is a great clamor
fo wiretapping and buglging from certain of the law enforcement
community. Yet. there is in fact serious doubt and disagreement as
to the need for such authority in dealing with crime. According to

iis Nat ion's hlirhest rlinking law enforcement officer, U.S. Attorney
(;I"eual t1Ramsey Clark:

Public safety Awill not b' f'oulld in wiretappinlg. Security is
to be found in excellence in law,- enforcement, in courts and
in corrections * * *. Nothing so mocks privacy as the wire-
tap and electronic surveillance. They are incompatible with
a free society. 7Only the most uirgent need can justify wire-
tappingz and other electronic surveil7ance. Proponents of
a7lthorization have failed to make a case ---much less 7meet the
/heavy burden of pr0oof ou7'r values reguire. Where is the evi-
dleinee tha.t tris is an. eficient police techniqtue? MAight not more
crimie be pr'e'ented and( defer/ted 7b other uses of the samne
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manpower without the large scale, unfocused intrusions on
personal privacy that electronic surveillance involves2
Emphasis added.]

Ray Girardin, speaking as police commissioner of Detroit, said:

* * * from the evidence at hand as to wiretapping, I feel
that it is an outrageous tactic and that it is not necessary and
has no place in law en forcement.

Nor are the Attorney General and Commissioner Girardin alone
in their views. Back in the twenties, thirties, and forties, when we also
had a serious crime problem, Attorneys General Harlan F. Stone and
Robert H. Jackson condemned wiretapping as inefficient and unneces-
sary.

As Attorney General Robert H. Jackson said before World War II:

The discredit and suspicion of the law-enforcing branch
which arises from the occasional use of wiretaping mnor·e than
offsets the good which is likely to come of it. [Emphasis
added.]

It is far from clear that crime cannot be fought without wiretapping
and eavesdropping. Rifling the mails and reading private correspond-
ence, suspension of the fifth amendment's privilege against self-
incrimination and judicious use of the thumbscrew and rack would
probably help the police secure more convictions. This country, how-
ever, has wisely seen fit to forbid the police from using such tech-
niques; for the past 34 years Congress also wisely classified wiretap-
ping as a forbidden police method because the dangers inherent in it to
innocent persons far outweigh any benefit it may yield to law enforce-
ment. As Justice Holmes said in the first eavesdropping case to con-
front the Supreme Court:

For my part I think it is a less evil that some criminals
should escape than that a government should play an ignoble
part (dissent, Olmstead v. U.S., 277 U.S. 438).

When the Government overhears clients talking to their attorneys,
husbands to their wives, ministers to their penitents, patients to their
doctors, or just innocent people talking to other innocent people, it
is clearly playing an "ignoble part."

C. TIIE JOHNSON ADMINISTRATION POSITION ON EAVESDROPPING

President Johnson and Attorney General Clark have recognized the
clear threat to privacy wiretapping and eavesdropping pose.

In his state of the Union address in 1967, the President stated:

We should protect what Justice Brandeis called the "right
most valued by civilized men"-the right to privacy. We
should outlaw all wiretapping-public and private-wherever
and whenever it occurs, except when the security of the Nation
itself is at stake-and only then with the strictest safeguards.
We should exercise the full reach of our constitutional powers
to outlaw elcetronic "bugging" and "snopping." [Emphasis
added.]

On February 8, 1967, the President sent to Congress his Right of
Privacy Act (S. 928) which outlaws electronic eavesdroping except
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in national security cases. Twenty-two Senators cosponsored S. 928.
Although I feel S. 928's national security provisions could be tighter,
I commend the President, because S. 928 represents a tremendous step
forward for privacy. Under S. 928, neither the Government nor pri-
vate citizens could legally use today's frightening panoply of eaves-
(lropping devices to snoop on our citizens. Under S. 928, individual
privacy and the instillution of private property would once again be
meaningful terms.

On February 7, 1968, in his special message on crime to Congress,
the President again called for passage of the administration's Right
to Privacy Act (S. 928).

Title III rejects the approach recommended by the President and
supported by the Attorney General.

D. TIECcINNICAL ASYEC'rs OF TITLE III

Even for those who favor legalizing wiretapping, title III could
present certain problems.

1. AGGRIEVED PERSON (SEC. 2510(11))

Section 2510(11) of title III gives standing to challenge a surveil-
lance order only to a person who was either a party to an intercepted
communication or against whom the interception was directed.

Section 2510(11) is thus likely to encourage illegal surveillance in
cases where the parties to a communication are not the real objects
of the surveillance. For example, section 2510(11) may encourage
illegal surveillance of petty hoodlums to gain intelligence against their
bosses. As section 2510(11) now stands, it is an open invitation to law
enforcement officers to engage in illegal electronic surveillance. So
long as the illegally obtained evidence is not used against the parties
to the intercepted communications, no person will have standing to
challenge its introduction in evidence. Although section 2510(11) gives
standing to the person against whom an interception is directed,
\wliether or not he was a party to the communication, it will be difficult
ill many cases to determine that the surveillance was directed against
anyone other than the part ies to the communication.

2. RANGE OF F]"EEl)r, CRIMES FOR WIIICII WIRETAPPING AND

EAVESDROPP'INGC AUTHORIZED (SEC. 2516 a-f)

In their report, proponents of title III state:

Applications for orders authorizing the interception of
wire or oral communications may be made only in the investi-
gation of certain major offenses * * *. Each offense has been
chosen because it is intrinsically serious or because it is char-
acteristic of the operations of organized crime. [Emphasis
added.]

Section 2516 of title III then goes on to authorize Federal wiretap-
ping 'for such crimes as bribery of union officials (sec. 186, title 29),
(nmbezzlement of union assets (sec. 501(c), title 29), bribery of public
officials and witnesses (sec. 201, title 18), offering or soliciting kick-
)backs to influence the operation of employee benefit plans (sec. 1954 of
title 18), and "any offense involving the manufacture, importation.
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rcc*,ix:alg, coneeallent, buying, selling, or otherwise dealing in narcotic
drugs, marihuana, or other dangerous drugs."

:Even the most zealous advocate of wiretapping might be hard-
pressed-to establish:some of the.preceding crimes as "major offenses."

Under the: ist of offenses spelled. out in section 2516, every .high
school or college 'student who takes a puff of marihuana could be
tapped or bugged ;,every union activitygtoo.

One should he able to be against union corruption and illegal drug
usage without inaugurating the big brother state which could result if
the presint list of Federal crimes lor which tapping and bugging are
authorized is allowed to stand. !

3. RANGE OF STATE CRIMES FOR WIIICa ,EAVESDROPPING
'

WARRANTS MAY lBE

ISSUED (SEC. 2516(2))

It is hard to conceive how the range of State offenses for which such
a serious invasion ,of privacy as wiretapping is authorized could be
broader than the Federal offenses, but such is the case.:

Section 2516(2) permits wiretapping and eavesdropping for anyi
state crime punishable by more than one year in prison and dangerous
to "life, limb or property." Nothing in Section 2516(2) thus prohibits
the use of bugging or tapping in such sensitive areas as state income
tax violations.

Likewise in many states numerous petty offenses will qualify under
Section 2516(2) as crimes for which wiretapping and bugging orders
may be issued.

4-. NATION-AL SECIRITY TAPPING-SECTION 2 511(3)

Section 2511(3) of Title III permits the President to authorize,
without first seeking a court order, wiretapping and eavesdropping in
"national security cases". In Section 2511(3), however, it states:

Nor should anything contained in this chapter be deemed
to limit the constitutional power of the President to take
such measures as he deems necessary to protect the United
States . . . against any other clear and present danger to
the strueture of existence of the Government. [Emphasis
added.]

This language leaves too much discretion in the hands of a Presi-
dent. TUnder 2511(3) a President on his own motion could declare a
militant right wing political group (i.e., the Minutemen.) or left wing
group (i.e., Black Nationalists), a national labor dispute, a concerted
tax avoidance campaign, draft protesters, ' the Mafia, civil rights delm-
onstrations, a "clear and present danger to the structure of the Gov-
ernment." Such a declaration would allow unlimited unsupervised
bugging and tapping. Section 2516 limits federal tapping and'bugginll
to certain crimes and places such eavesdropping under judicial super-
vision. As drafted, however, Section 2511(3) gives the President a
blank check to tap or bug without 'judicial supervisiom, whenever lihe
finds, on his motion, that an activity poses la "clear and present danll-
ger to the Government." Further, section 2511(3) perniits the introduc-
tion into evidence any bug or tap the'President authorizes.

Section 2511(3) vests power 'in a"President 'to utilize bugging and
taping in many areas totally unconnected with our traditional concept
of n.qf;innl c-flT't

.,. CONSENSUAL WIR.ETAi.\'N( AiND EAVESDROPPING (SEC. 2511 (2) (C))

Section 2511(2) (c) of title III completely exempts all consensual
wiretapping and eavesdropping from the provisions of the title. So
long as at least one of the parties to a conversation has consented to its
interception, title III is inapplicable.

Thus, although the title contains blanket prohibitions on all "third-
I)arty" ("nonconsensual' ) interception--that is, interceptions without
tIre consent of at least one of the parties to a conversation-by private
pIersons, and places strict controls on the use of such interception by
l;w-enforcement officers, it is !totally permissive with respect to sur-
relptitious monitoring of a conVerSation by a party to the conversation,
eveen though the monitoring may be for insidious purposes such as
bl)ackmail, stealing business secrets, or other criminal or tortious acts
ill violation of Federal or Stalte laws.

The use of such outrageous practices is widespread today, and I
believe they constitute a serious invasion of privacy. See Greenawalt,
"'rhe Consent Problem in Wiretapping and Eavesdropping: Surrepti-
tiolls Monitoring with the Consent of a Participant in a Conversation"
(iOS Col. L. Rev. 189 (1968)). Consensual wiretapping and eavesdrop-
ping may be accomplished in several different ways:

A party to a conversatioln may himself record the conversation;
A party to a conversation may use or even wear a concealed

electronic device to transmit the conversation to a nonparty; or
A party to a conversation may consent to the use of an electronic

device by a nonparty to overhear the conversation.
Occasionally, it is said that the parties to a conversation rely on their

I l' st of one another not to reveal confidences that are disclosed in the
colversation, and that the risk that the confidences will later be re-
Vpated to other persons is essent ially the same, whether the repetition is
by memory or by electronic recording.

I believe, however, that the risk created bv electronic recording is of
:Ill entirely different order from the risk of repetition involved in

norinal conversations, and that consensual electronic surveillance pre-
enl-s grave dangers to free and open expression in our scciety. None of

us is so circumspect in our speech that we can countenance the later
Hwe of our most private utterances, played with the shattering impact
of a broadcast in our own words. Therefore, if the provisions of title
III prohibiting the use of electronic surveillance by private persons
u re to become meaningf ul protections of the right of privacy, I believe
i Iat the abusive practice of consensual wiretapping and eavesdropping
'!'Y private persons cannot be completely exempted from the title.
There are, of course, certain situations in whinch consensual electronic
llu'veillance may be used for legitimate purposes by public officials

mll d private persons. Law-enforcement officers use it to record incrim-
illating statements in their confrontations with a suspect, in order to
itfiln convincing evidence that will not be subject to attack on grounds
,f credibility when it is later introduced at the trial of the suspect.
fl\aw-enforcement officers also use it defensively to protect the integrity
"f goverlnment officials from attempts by private persons to distort
,ie.ir1 conversations or to engage them in criminal or compromising

NOt vities. Private persons may use it to preserve accurate records of
x!eir conversations in order to refresh tlemir memory, or to prevent
litle distortions of their remarkls by other parties, witfhout intendinio
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in any way to harm the nonconsenting party. In addition, private
persons placed in compromising circumstances may desire to record
incriminating conversations by the other party in order to be able to
take an accurate record of such conversations to law-enforcement
officers.' Such legitiimate uses of consensual electronic surveillance
should not be prohibited.

Title III contains strong prohibitions against wiretapping and
eavesdropping by private persons where none of the parties to the
conversation has consented to the interception. I believe that these
provisions should be broadened to prohibit the flagrant abuses that
now exist in circumstances 'where some, but not all, of the parties
have consented to the interception.: uch nefarious practices can readily
be curbed without hindering in any way'-the legitimate needs of lav-
enforcement'or private citizens. I urge the Senate to amend title III
to accomplish this goal.

6. DISCLOSURE OF EAVESDROPPING ORDER (SEC. 2518 (8) (d))

Section 2518(8) (d) places on the judge the duty of causing an in-
ventory to be served by the law-enforcement agency on the person
named in an order authorizing or approving a bug or a wiretap. Such
"inventory" must be filed not later than 90 days after the eavesdrop-
ping order is terminated, and shall include notice of the entry of the
eavesdropping order, the period of authorized or approved intercep-
tion, and whether or not wire or oral communications were intercepted.
According to the majority report on title III, the preceding "inven-
tory procedure" reflects existing search warrant practice under rule 41
of the Federal Rules of Criminal Procedure.

It should be noted, however, that under rule 41 of the Federal Rules
of Criminal Procedure, the police must, after seizing any property,
give the defendant a written inventory of such "seized property." To
fully comply with rule 41 under title III eavesdropping order, the
police, therefore, should have to give the person named in the order
either a copy of the conversations intercepted or a copy of the complete
logs of the intercepted conversations or permit the person named in
the order to hear the tapes of the intercepted conversations.

Since proponents of title III attempt to have section 2518(8) d reflect
"existing search warrant practice," I urge they fully meet the inven-
tory disclosure requirements of rule 41.

E. CONCLUSION

For nearly four decades Congress wisely has rejected numerous bills
similar to title III.

In 1948, Orwell wrote a book, "1984," in which he painted a bleak
prophecy of what life would be like 16 years from now:

The telescreen received and transmitted simultaneously.
Any sound that Winston made, above the level of a very low
whisper, would be picked up by it; moreover, so long as he
remained within the field of vision which the metal plaque
commanded, he could be seen as well as heard. There was of
course no way of knowing whether you were being watched
at any given moment.... You hadto live-did live, from
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habit that became instinct-in the assumption that every
sound you made was overheard and, except in darkness, every
movement scrutinized.

In terms of the technological advances in the field of electlronic
eavesdropping, 1984 is clearly upon us. I, for one, however, do not
wavnt to see the Government given the right to use, especially when
their ulse, will have little or no effect in lessening crime, 1984's tools
aratinst its citizens.

Therefore, I oppose Senate adoption of title III.
PIIILP A. HAIT.

!13-191--s 12



INDIVIDUAL VIEWS OF MR. BURDICK ON S. 917

I believe that title III should be stricken from the bill. It is fraught
with grave doubts of constitutionality. In my opinion neither Katz
v. United States, 88 S. Ct. 509 (1967) or Berger v. New York 388 U.S.
41 (1967), nor any other Supreme Court decision, sustains the broad
intrusion into the private lives of our citizens which is authorized
under title III. Under this title, the right of privacy of innocent
third parties is ignored and violated. Therefore I will oppose the
inclusion of title III in the bill.

I have read the individual views expressed by my colleagues, Senator
Long of Missouri and Senator Hart of Michigan, and I concur gen-
erally therewith.

QUENTIN N. BURDICK.
' (178)

INDIVIDUAL VIEVWS OF MR. FONG(

According to the FBI Uniform Crime Report for 1967, the incidence
of violent crimes in the United States showed a sharp increase by more
than 16 percent. Murder increased by 12 percent, armed robbery by
nlore than 33 percent, property crimes by 16 percent, and the use of
firearms in aggravated assault by 22 percent; 53,000 Americans were
assaulted with guns in 1967, a sharp rise of 22 percent over the 1966
figure. In not a single category of crime did the FBI's crime index
slow a decline or any change from the previous period surveyed.

During 1966 the police in our country were able to solve only 25 per-
cent of the serious crimes reported-a slight decrease from the na-
tional police solution rate in 1965.

America's high crime rates are tremendously costly to the American
economy. In 1965 the crimes against property-robbery, burglary lar-
ceny (more than $50) and auto theft-cost the nation $600 million;
c(rimes against the person--homicide and assault, for example-cost
$815 million. These figures represent a staggering total of $1,145 mil-
lion.

All of these statistics underscore the need for action by the Federal
(Government to maintain an orderly society through the effective en-
tolrcement of our laws. Federal assistance is urgently required to
:tcllicve these ends.

TI1TLE I-- ,.\ INFoIICEENT ASSISTANCE

I whlloleheartedly endorse the objectives of title I of this bill. This
title represents the heart of this legislation.

There are certain national objectives which are vital to every citizen
of this country, and the elimination of crimes is one of the foremost
among these objectives. We cannot sit back and expect the existing
law enforcement agencies to solve the problem without aid from Con-
gress and from all the citizens of the United States.

Tritle I clearly recognizes, as it must, that law enforcement in the
Uinited States is primarily a task for our State and local governments.
IThe Cornstitution of the United States confers no general police power

on the Federal Government. The denial of such power is soundly pred-
iecated on the fear that a too-powerful central government will become
despotic. Our citizens have always insisted and continue to insist that
police power must be dispersed among the State and local govern-
inleats of the Nation, as a guarantee that no single government can
l)bein to accumulate enough power to submerge the democratic founda-
tions of the Republic.

'I'lhis basic principle of the responsibility of State and local govern-
nlents for law enforcement in the United States is firmly maintained
ill title I of the bill. The law enforcement assistance programs author-
ized by the title will remain under the direction and control of State
alnd local law enforcement agencies. Title I strengthens the capacity
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of State and local governments to solve their problems of law enforce-
ment, and thereby eliminates any tendency toward Federal domi-
nation.

At the same time, title I recognizes that there are many problems in
law enforcement and crime prevention which State and local grovern-
ments cannot solve on their own.

In accord with the recommendations of the President's Commis-
sion on Law Enforcement and Administration of Justice, title I pro-
vides substantial Federal financial assistance to these governments to
improve and strengthen all aspects of their systems of law enforce-
ment and criminal justice. It will speed funds to the areas of law en-
forcement where the need is greatest and most immediate. It will en-
courage the planning, coordination, and research in law enforcement
that has been so seriously lacking in the past.

The additional resources which would be available under title I to
both Federal and local authorities will facilitate better training for
law enforcement personnel, acquisition of modern equipment and fa-
cilities, incorporation of innovative techniques for apprehension of the
lawless, and improvements in rehabilitation processes and procedures.

This legislation will not solve all of the problems. No simple or easy
solution is available.

It will, however, firmly commit the Federal Government to a role
of leadership and support. Within the framework of our established
and traditional separation of responsibilities, it will let all levels of
Government work together to fight the common enemy-crime and
lawlessness.

I believe this proposal to be a sound, imaginative approach which
will make a substantial contribution to the life of our society.

I am happy to endorse the comments of the majority report pertain-
ing to title I.

TITLE II-CONFESSIONS, EYEWITNESS TESTIAMONY, AND IHABEAS CORPUS

However bright the promise of title I, I deplore the action of the
committee in accepting title II of the bill. Title II is a dangerous
affront to the Constitution of the United States. It presents a grave
threat to the fundamenal principles of the Nation-to our basic con-
cepts of separation of powers, to Federal supremacy, to Judicial in-
dependence-in short, to our most cherished notions of justice and the
rule of law.

Title II. if enacted, would:
Require Federal courts to admit. confessions and eyewitness

identifications into evidence even if such evidence were obtained
in violation of the specific safeguards required under the Con-
stitution by the Supreme Court in Miranda v. United States
(1966) and United States v. Wade (1967);

Abolish Supreme Court jurisdiction to review State criminal
cases in which confessions or eyewitness identifications have been
admitted in evidence;

Abolish Federal habeas corpus jurisdiction over State criminal
convictions, in disregard of article I, section 9, of the Constitutioin.
which provides that "the privilege of the writ of habeas corpus
shall not be suspended, unless when in cases of rebellion or inva-
sion the public safety may require it";

Overrule the Sulpreme Coulrt's decision in ,II[alloy v. Jlniteed
States (1957) and permlit Federal criminal suspects to l)e ques-
tioned indefinitely before they are p)resented to a committing
magistrate. Unlike the District of Collunbia Crime Ac(t, enacted
in the first session of this Congress. no time limit or other safe-
guards on interrogations I are proviled.

Each of the provisitol,, of itle II is vullerable to serious constitu-
tional objections. Several of the provisions are linmost certainlly n-
coilstitutional on their face. because they attempt to overrule by statute
dear commands of the Constitutiontl-particularlv those limiting the
:lapellate jurisdiction of lthe Federal high courts and abolishing the

habeas corpus jurisdiction of all Federal courts. I had thouught it
settled. within our federal system that what is mandaltted by the Con-
s>itution may not be dislnissed by legislative fiat.

AMoreover, the provisions of existing law that title II seeks to
overturn can hardly be declared unreasonable. Under present law, prior
to any questioning, a putative defendant must be warned that-

(a) lIe has the right to remain silent:
(b) Anything he says could be used against him in a court of

law;
(c) lie has the rig.ht to the presence of an attornev:
(d) If he cannot afford an attorney, one will be appointed for

him prior to any questionin' if he so desires:
(e) Opportunity to exercise these rights must be given him

throughout the interrog'ationI
(f) After these warnings hlave been given and lie has been

afforded these opportunities, the individual may knowingly and
intelligently waive these rights and agree to answer questions or
make a statement.

These points were spelled out in the landmark decision Miralda v.
.ri;zona,, 384 IT.S. 436 (1966), where the Supreme Court held that a
confession made after the sulspect vwas taken into police custodv could
Ilot be used in evidence unless the above sixfold warning had been
gi\ en before questionilg.

Another landmark case in this area was Mallory v. United States.
:45 U.S. 444 (1957). There, the Supreme Court held that if the arrest-
ing officer fails to comply with rule 5(a) of the Federal Rules of
(ciminal Procedure-requiring imprisonment of an arrested person
"vithliout unnecessary delav"-anv confession obtained during the
period of unnecessary delay shall be excluded.

Section 3501 of title II would overrule all of the presently existing
standards and render them merely as guidelines to determine
adlmissibility.

Tn short, existing law is designed to assure that confessions are
vnllutary, that lineups are fair, that arraignments are prompt, and
thIat defendants receive a full and fair hearing of their Federal claims
im a Federal court. Unless we are to reject these principles, title II
canuot stand.

T am, therefore, in accord with the views expressed in the minority
report on title II.
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TITLE III--VWIRETAPPING AND ELECTRONICS SURVEILLANCE

I must also respectfully interpose serious constitutional and policy
objections to title III of the bill. Title III, in the form proposed by
the administration as S. 928, was properly described as the Rigllt to
Privacy Act. As accepted by the comnittee, title III is inore appro-
priately described as the End to Privacy Act.

To be sure, title III has incorporated, substantially verbatim, many
of the provisions of S. 928. I strongly endorse the portions of title IIl
concerned with protecting the individual from electronic invasions of
his privacy by private persons. I also approve the excellent prohibi-
tions on the manufacture, shipment, or advertising of electronic sur-
veillance devices. If we are to make substantial progress toward
protecting individual privacy, we must sharply curtail the supply of
the nefarious devices that are so easily obtained in the marketplace
today.

But these protections are scant compensation for the grave threat
to privacy engendered by the permissive provisions in the remainder
of title III.- Police-conducted invasions of privacy are authorized to
investigate a vast range of Federal or States crimes. Section 2516 (1)
offers a shopping list of crimes for which Federal warrants may be
issued that is far too broad to be reconciled with any legitimate law
enforcement purpose. And the provisions of section 2516(2) give
carte blanche to State and local police to engage in wiretapping and
eavesdropping for any felony whatsoever.

So long as a willing judge is found to issue a surveillance warrant,
there is no bar to massive electronic surveillance by the police at every
level-Federal, State, or local. The statutory requirement of a judi-
cial warrant is simply inadequate to protect the precious right of thec
individual to privacy. The ease with wvhich some judges now rubber-
stamp conventional search warrants is notorious. No doubt, the vast
majority of judges will take care to make proper findings before issli-
ing surveillance warrants. WVe shall inevitably find, however, that ]law
enforcement officers in search of surveillance warrants will seek out
the judges who are less exacting or less cautious in their dispensation.

I oppose the enactment of any permissive electronic surveillance
legislation at the present time. I especially regret the action of the
committee in tying such legislation to the crucially important pro-
visions of the law enforcement assistance program in title I of tthe
bill.

At the same time, however, I recognize that there may be areas of
law enforcement in which some police eavesdropping and wiretapping
may eventually be shown to be necessary. In matters of national secn-
rity, for example, electronic surveillance may be essential because the
stakes involved are so high.

In matters involving organized crime, electronic surveillance may be
essential because of the shroud of secrecy that organized crime can alnl
does command to the death.

I cannot believe, however, that such surveillance is needed in ell
investigation of the myriad other Federal and State crimes for wliul'
warrants are authorized under the bill. If title III is to be enacted ill
some form, I urge the Congress to limit the use of surveillance to th-l
narrow areas of national security and hard-core organized crime, alld

even then to allow such surveillance to be conducted only by the Fed-
feral Bureau of Investigation.

The truth is, however, that wiretapping alld eavesdropping are law
enforcement weapons whIose value and impact is as yet dimly perceived.
A.t the present time, we can only speculate on the burdens and benefits
involved. In our present state of knowledge, we simply ought not to
create a blanket authlorizat ion for the whlolesale use of such an ultimate
we apon.

I am fearful that if these wiretapping and eavesdropping practices
are allowed to continue on a widespread scale, we will soon become a
na;tion in fear-a police state.

Further, if title III is to be enacted, I urge that its permissive pro-
visions be limited to a life of 5 years. If wiretapping and eavesdropping
p)rove in actual experience to be useful, and their cost is not too great,
then Congress, I am sure, will not hesitate to make the legislation per-
tuanaent. In light of the tremendously advanced state of technology
today, with its vast potential for invasion of privacy, we owe it to
:elh individual American citizen to require this second look at title

III before it passes with finality into the statute books.
I also respectfully suggest that title III be amended to include a

requirement that a National Comnmission be appointed to study the
results of electronic surveillance carried out under the bill, and to re-
port to Congress on whether the legislation has been effective. In this

anlner, the judgment of Congress on this basic issue will be as fully
informed as possible. The right to privacy is deeply valued by our
society. It deserves no less.

TrrTLU 1 E --l [ENDoo)nUN CoxTrnOL

All citizens of the United States are aware of the danger presented
,by tile possession of firearms by irresponsible and criminal inembers of

olur society. Wie halve notlling'to fear from the possession of firearms
1,y responsible citizens in the plnrsuit of the legitimate goals of recrea-
tioll or self-protection.

lhowever, as I have relpeatedlv pointed out in the past, we must pre-
uent indiscriminate purchase of weapons and control their use, so

lhnt our citizens are protected from their unlawful and destructive
Ilse.

-.s approved by the committee, title IV contains the following
Ipovisions:

(1) Prohibits the interstate mail order sale of handguns except
bet ween federally licensed dealers.

(2) Prohibits the over-the-counter sale of handguns to persons
not residing in the State in whlich the dealer's place of business
is located.

(3) Prohibits a Federal dealer fromn selling a handgun to a
person under 21 years of age.

(4) Prohibits a Federal dealer fronm selling .a firearm to a .per-
son whvlo the licensee believes is prohibited by State or local la w
from receiving or possessing a firearm. (Rifles and sllhotguns are
included in the definition of "firearm.")

(5) Provides higher standards for obtaining Federal firearms
dealer licenses and increases the licensing fees for dealers, imn
porters and manufactulrers.
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(6j Regulates the importation of firearms into the United
States by excluding surplus military handguns and rifles and
shotguns not suitabTe for sporting purposes.

(7) Prohibits the sale of destructive devices (antitank guns,
bombs, grenades), machineguns and sawed-off rifles and shot-
guns unless the dealer has a sworn statement from the purchaser's
local law enforcement officer stating that no law would be violated
by such person's possession.

(8) Prohibits the interstate transportation of destructive de-
vices, machineguns, and sawed-off rifles and shotguns in interstate
commerce except between licensed dealers or as authorized by the
Treasury Secretary.

(9) Prohibits the transportation or receipt in interstate coim-
merce of a firearm (including rifles and shotguns) knowing a
felony is to be committed with it.

Although this title represents the first step to effective Federal gun
control legislation and has my support, I strongly believe that it is
entirely inadequate. By limiting its coverage to only handguns and
excluding rifles and long guns, title IV falls far short of the strong
and effective firearms control legislation so urgently required to con-
trol crime.

As one who has, since 1963, urged the adoption of a strong, compre-
hensive gun control law, I consider the provisions contained in S. 1.
to control the indiscriminate sale of all firearms-rifles as well as
handguns-as being the first effective step in that direction.

S. 1 would limit the number of firearms in the possession of minors
tland persons with serious criminal records. It would limit the mail-
order sale of all firearms in interstate commerce, unless the purchaser
is positively identified.

In short, title IV should be amended so as to cover not only handguns
but all types of firearms.

The Congress has a clear mandate from the people to pass such a
comprehensive law.

According to the Gallup poll, nearly 75 percent of the American peo-
ple want some kind of strong and effective gun control legislation.
The Harris poll of April 22, 1968, indicated that Americans favor
strict control over the sale of firearms by 71 to 23 percent. Significantly.
the Harris poll also showed that people who own guns favor such a
law by a better than 2-to-1 margin, 65 to 31 percent.

The International Association of Chiefs of Police, representing la--
enforcement officers from across the Nation, have voted overwhelnl-
ingly to endorse S. 1; so have the American Bar Association, the Na-
tional Association of Citizens Crime Commissions, and the PresidentC~
Commission on Law Enforcement and Administration of Justice

Facts and figures overwhelmingly support the urgent need for :
comprehensive law. According to surveys taken in 1966, 59 percent
of all murders were committed with guns-the highest percentfsw
ever recorded; aggravated assaults wvith a gun rose by 2-2 percep't:
and armed robbery, which comprises 58 percent of all robberies. rno-
10 percent.

Even more compelling is the fact that in States which have strThlL
run control laws, homicides committed with guns are less comlunm
Nthan in States with no law or which have ineffective controls. For ex.
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ample: In four States lhaving strong gun control laws, the proportion
of murders committed with firearlns to the total number of homicides
committed in the last 4 years, according to the FBI report, was well
below the national average of 57 percent. In Pennsylvania, firearm
mirders were 43 percent of the total; in New Jersey. 39 percent; in
Alassachusetts, 35 percent; in New York, 32 percent. On the other hand,
S.tates with minimal controls or no such law had much higher rates:
Colorado, 59 percent; Louisiana, 62 percent; Arizona, 66 percent; Mon-
tana, 68 percent; Texas. 69 percent, and Nebraska, 70 percent.

A good, strong Federal firearms law is long overdue.
HIRA.I L. Fox(;.
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INDIVIDUAL VIEWS OF MR. BAYH

An examination of crime incident statistics, from whatever source,
leaves little doubt that all agencies at all levels of government must
invest new resources in crime preventative measures if efforts at de-
terence are to be meaningful. Title I of the "Safe Streets" bill repre-
sents an effort on the part of the federal government to assist local law
enforcement agencies in meeting some of their growing responsi-
bilities. Although we need not expect that this measure will eliminate
all criminal activity, it does represent a significant recognition and
awareness that a total marshalling of local-state-federal resources is
necessary if a successful assault on criminal activity is to result. Be-
cause the thrust of Title I of this measure does provide assistance to
local law enforcement agencies in the areas of street crime, riot con-
trol and prevention, and organized crime, I enthusiastically support
this portion of the bill.

Title III of the bill provides for the limited use of electronic listen-
ing devices by law enforcement agencies. The uncontrolled use of elec-
tronic listening devices has long concerned me as a violation of the
right to privacy of each individual citizen. I frankly look with great
concern at many efforts to legitimatize this type of "snooping". The
need to use electronic devices in the area of national security has gen-
eral acceptance, but their extension to other fields should only come
after closest examination demonstrates the most compelling need. The
area of organized crime increasingly appears to meet this criteria.

"Organized crime," according to the report of the Task Force on
Organized Crime, "is the society that seeks to operate outside the con-
trol of the people of America and its government, which involves
thousands of criminals working within its structures as complex as
those of any large corporation, subject to laws more rigidly enforced
than those of legitimate governments. Its actions are not impulsive,
rather the result of intricate conspiracies carried on over many years
and aimed at gaining control over whole fields of activity in order to
amass huge profits." Because of its operation in complete and total
contravention of the mores and tenets of society as we know it, little
can be achieved without the ability to pierce the organization veil.
Since the essence of organized crime is secrecy and conspiracy, par-
ticular emphasis is placed on the "internal security" of this organiza-
tion which makes the usual and common means of information and
intelligence gathering by police insufficient to thwart their expanding
activities.

It is clear that those who traffic in terrorism, murder, extortion.
loan-sharking, prostitution, narcotics and tax evasion have a twisted
sense of society which prevents their acceptance of our traditional
notions of justice, humaneness and morality.

Acknowledging, as we must, that the trail of organized crime has
led into an ever enlarging circle to high public and private offices, I
have come to the unavoidable conclusion that organized crime and its
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capacities for extortion, blackmail, duress, and murder threatens not
only the very moral fiber of our country, but as importantly, our
iational security.

It is with this thought in mind that I reluctantly support Title III
as a means to provide an effective tool to combat the continued con-
slpiracies of organized crime which are eating at the very foundation
of America. The requirement of continued judicial supervision and
thle limited duration during which the electronic devices mlay be used

Tmust be closely adhered to so that organized crime and not the indi-
vidual citizen will become the target of this section.

Title II of the proposed bill is one with which I must take issue.
Those views filed by the minority as they pertain to Sections B, C, D,
and E of Title II so adequately express the agreements regarding
these particular points that there is no need for me to list them here.
I do not feel compelled to express different thoughts than those of the
Minority concerning Section A of Title II.

Section A deals with the application of certain legal criteria in the
determination of the admissibility of confessions as evidence in a
criminal court. This provision of the bill exists as a result of the Su-
preme Court decision in Miranda v. Arizona. In my capacity as Chair-
ran of the Subcommittee on Constitutional Amendments, I have

conducted a number of hearings following the Miranda decision re-
rgarding the wisdom of suggesting Constitutional changes that might
abrogate the effeci of that decision on law enforcement agencies.

This entire area is ai extremely difficult and complicated one. Law
enlforcement officials almost unanimously agree that Miranda did in
varying degrees cause them considerable difficulty. On the other hand,
there was strong evidence expressing reluctance to support an effort to
rearrange, restrict or repeal the Fifth Amendment guarantees.

For over 35 years, since the decision in Brown v. Mississippi, we have
accepted the view that physical beatings that result in a confession of
a crime are not conducive to the ahievement of perfect truth or justice.
Sillce that time there has been a growing awareness that beatings ad-
mlinistered mentally were also subject to question on the same grounds.
This aspect, difficult for us to understand, received sharp attention as
examples of the techniques of brainwashing came to us from the
Korean conflict. And so the Courts eventually recognized the invalidity
of the mentally coerced confession when they stated in Blackburn v.
Alabama that "the blood of the accused is not the only hallmark of an
Ilconstitutional inquisition."

Altllough there is little empirical evidence that law enforcement
agencies engage in concerted and deliberate efforts, either physical or
In(e tal, which are not in keeping with our traditional notions of fair

Ilay and Justice, there are isolated inst;ances where duress and trickery
W(,rc employed by the State against the individual. The question in-
evitably is this: were those tactions sufficient in number and degree to
w\'lrntlt what some believe to be the devastating criteria of Miranda?
N(twithlstanding, the Court has now assured the criminally accused a
Iighllt to be clinically processed in the "cold light of day."

It is my judgmrent that fronm a practical standpoint if this Court
IiiIleredl critcia is to be clhange(l, it cannot be done by legislation

hich tile Court would, iii all probability, subsequently render un-
"o0istitutiolnl. ~, sbeq y ede.n
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I doubt that the provisions of this bill which relate to the admissi-
bility of confessions meets the requirements expressed by the Court
in the following language:

"'* * * unless Nwe are shown other procedures which are atleast as effective in apprising accused persons of their right
of silence and in assuring a continuous opportunity to exer-
cise it, the following safeguards must be observed.";

H-owever, I do believe that it could serve, as Senator McClellan has
suggested, as an admonition to the Court that strong sentiment andcause exists against the further extension of the doctrine pronounced
in Miranda. In addition, it is hoped.that the consideration of this mat-
ter by the Congress will cause all law enforcement agencies to re-
examine the actual holding of the Court in Miranda. Much evidence
was presented in the hearings of the Subcommittee on Constitutional
Amendments to the effect that some well-meaning jurisdictions had
extended the holding of Miranda to be more restrictive on the police
than was actually the intention of the Court. It is this narrow line
which the Congress and the country must walk which, on the one
hand, guarantees each individual against oppressive police tactics
while, on-the other, guarantees to each individual law-abiding citizen
adequate protection of a police force which is increasingly hard put
to maintain vigilance against the upsurge in criminal activity.

BIRCH BAYmI.

AI)DITIONAL VIEWS OF MR. TYDINGS ON TITLE IV, TIIE
CONCEALED WA, EAPONS IAMENDMENT

Three years ago President Johnson first asked Congress to enact the
· *State Firearms Control Assistance Act." That bill provided modest
t'ederal controls on the interstate commerce in firearms. Its purpose
\\as to assist the states in enforcing whatever gun laws they wish to
eiiact. Three years and 204() pages of congressional hearings later, the
.Judiciary Committee is now favorablv reporting a limited portion of
tllhat legislation as Title IV of the Safe Streets and Crime' Control Act.

VWl.v\r Tnrri. IVI PROV\IDIES

T'itle IV, the Concealed Weaponls Amendment, is a very limited.,
stripped down, bare minitninl gun traffic control bill, l)riLarily de-
signed to reduce access to lnclugulns for criminals, juveniles, and
iigitives.

'This Concealed \eaponls Ainlelndm et does not provide for registra-
tioll of any firearm or require any permit for purchase of firearmls.

This Concealed WVeapons Amendment does not affect domestic sale
fif rifles or shotgrls in any fashion. Mail order and over-the-counter

sales of rifles and shotguns are totally exempt from the bill.
lregarding handgulls, Title IV provides only that handgullns nmust

I1, bought in the purchasers home state. Mail order sales of handguns.
except between licensed dealers, are prohibited. Likewise, dealers call-
inot sell handguns to out-of-state purchasers, or minors, fugitives or
I'Mlons.

Title IV affects long gulls in only two ways. First, it authorizes the
'l'reasury I)epartment to control imports of weapons not suitable for
sliorting purposes. Second, Title IV prohibits sale of any handgunl or
lo(ng gun in violation of the law of-the state where the sale is made, or
\lichll the seller knows will be used in a felony.

Xs an avid hunter, who first learned to shoot at his father's knee
ill the duck blinds at the age of nine, I can fairly say that this Con-
'ealled Weapons Amendlent does not significantly inconveniellce
hllunlters and sportsmen in any way. The people it does frustrate are
lie juveniles, felonis, andl fiugitives who today can, wit.h total anonym-
t!y aid impunity, obtain giuns by mail or by crossinlg into neigllhor-
ll,- states with lax or no gnil lavws at all, regardless of the law of
their own state.

This Concealed TWeal)pos Amendment t does snot violate any state's
lihllts to make its own gun laws. Quite the contrary Title IV provides
tIe controls on interstate gun traffic which only the federal govern-
nelnt can apply, and without which no state gun Iaw is worth the paper
it is written on.

The purpose of this Concealed Weapons Amendment is simply to
lell) the states enforce whatever gun laws each wishes to enact. With-
"lIt such federal assistance, any state gun law can be subverted by any
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child. fugitive, o-r felon who orders a gun by mail or buvs one in a
neighlboring state which has lax gun laws. As William L. Cahalal,
Prosecuting Attorney, Wayne County (Detroit) MichigaLn, told the
Senate Juvenile I)elinqcuenlcy Committee last summer, in the wake of
the Detroit riots:

Effective law enforcement in Michigan, particularly in the
County of Wayne, has been seriously hampered by the unlaw-
ful possession and illegal use of firearms brought into the
State of Michigan by residents who are able to purchase these
firearms with scarcely any restrictions in the State of Ohio,
principally in the City of Toledo and its environs which is
only a one hour drive on the Expressway from Detroit.

Michigan has enacted adequate legislation for regulating
the purchase and possession of handguns within the state.

However, law enforcement in this area has been largely
circumvented by those who can leave the City of Detroit and
drive to Toledo, Ohio, where handguns may be purchased
in various kinds of business establishments merely by mak-
ing the purchase and giving the seller a name and address.
No other requirement is imposed upon the purchaser.

Handguns confiscated by the City of Detroit police from
defendants in connection with the commission of crimes, and
held for use as evidence in those criminal cases, have increased
substantially in recent years. In the year 1965, there were
2,910 such firearms seized, followed by 3,970 in the year
1966, and 2,435 seized during the first 6 months (to June 30,
1967) of the current year.

Of the 100 handguns seized each week, 90 of these firearms
are found to be unregistered within the State of Michigan
and most of these 90 firearms have been used in the commis-
sion of crimes.

Based on information which has been gathered from
surveillances, statements obtained from defendants, and data
supplied by Federal and local law enforcement aoencies, most
of these firearms are purchased by Michigan residents outside
of the State of Michigan either by direct purchase or by mail
order.

I think the situation that occurs in Wayne County in which
Detroit is the major city, demonstrates probably better than
any other locality in the country the very need for some sort
of Federal regulation, particularly as it has to do with hand-
guns. (Hearings before Senate Juvenile Delinquency Sub-
committee on the Federal Firearms Act, July 1967, pages
368-401.)

The Concealedl Weapons Amendment provides this desperately
needed federal safeguard to make state gun laws effective. Title I?

represents the least Conigress call do to meet the urgellnt pllb)lic de-
mandl for protection 'la,ainst the culrelltl n nrestricted gun traffic to
criminlals and juv eniles in this country.

]Vlcm 1V ':1Ts IFuI:l:.\m:s (w(; X'TlCON,?

The Presidleit, the At toriiey (leiieral, the I)irector of the FBI, the
Presideilt's C(omiiiission ol Elaw Enforcement an(d the Administra-
tion of Justice, the Iiteriiatiolnal Associationl of Chiefs of Police, the
.\rnericanl Bar Association, , and state and lo(al law enforcement ol'-
ficials all across the country have recommended federal firearms eonl-
trol legislation nmuch more stringent than Title IV, the Concealed
Weapoin s Amendment, provides. (See A1 )l)endix , to these view\s.)

The overwhelmhing majority of Americanls, including gun owners,
\wants strong gun controls. A nation-wide Harris poll of public opinion
released on April 22, 1968, reports that three out of every four Ameri-
ca ns, and two out of every three gun owners, want far more stringelnt
grin controls than Title IV provides.

Gun owners and non-gun owners alike recognize that today's vir-
tually unlimited gun traffic threatens every law-abiding American.
TIl September 1966, Gallup reported that 56% of all gun o 1?rcr.''
fiwored registration. By September 19)67, a Harris poll reported that
this support has risen to GG6% of all gun owners. The April 22, 1968
Harris poll shows gun owner support of Federal laws compelling
registration remains at the same high level, with smore than 2 out of
eery 3 gun owners in faqvor of federally required registration of all
eg n sales. These findings have been confirmed again and again by an
entire series of public opinion polls by the Harris and Gallup orga-
nizations during the past two years. (See Appendix I, hereto.)

Yet to judge from the mail manufactured and inspired by the fire-
arns lobby, one might conclude that some members of the Nationlal
Iifle Association speak for the 200,000,000 other Americans who are
more concerned with personal and public safety than with the hysteri a
generated by the NRA's American Rifteman magazine. The fact is,
hlowever, that the NRA does not speak for the U.S.A. The American
people want action to deny guns to criminals, juveniles and fugitives.
'l'he American people want protection, not bogus legal arguments and
so1phistries about punishing criminals after they have killed, maimed
ianld wounded innocent persons.

I believe the great majority of NRA members would also favor the
(Concealed mWeapons Amendment, if only they could get the facts
rather than deceitful half-truths from their national headquarters.
'Tile sad fact is that a handful of professional gun control fighters,
whllo make a living opposing gun sales control legislation, have so dis-
to(ted and misrepresented the provisions and purpose of federal fire-
:rins legislation that hunters and sportsmen all over America have

lax e misconceptions of what such legislation provides. Whether hunt-
illr in one of our great Western States last summer, or shooting duck
fl M\larvland's famous Eastern Slhore last fall, I have found that
r'alders of the American l;fileman hold wildly inaccurate views of pro-
posed federal firearms proposals. Many sportsmen actually seem to be-
licee the President's modest firearms bill would require surrender of
their weapons.
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The reason for these misconceptions is painfully clear. The NIRA
propagandists and a few other irresponsible "journalists" have, either
through incredible carelessness or calculated deceit, grossly mislead
their audience about the purposes and provisions of recent federal fire-
arms control proposals. For example, the April 12, 1968 Congressional
Quarterly reported on the NRA's gun control lobbying activities. Cit-
ing a letter the NRA had sent to its entire 700,000 membership about
the President's gun control bill, CQ stated:

The letter said the bill could lead to elimination of "the
private ownership of all guns" and would give the Secretary
of the Treasury "unlimited power to surround all sales of
guns by dealers with arbitrary and burdensome regulations."'
The letter warned NRA members that "if the battle is lost, it
will be your loss, and that of all who follow."

By any accounting, the letter was replete with distortions
of the fact. NRA members were told that "anyone engaged in
the manufacture of ammunition would be required to have a
$1,000 manufacturer's license." In fact, the license fee was set
at $500. Furthermore, the letter stated, "Apparently this
(license fee) would apply to a club engaged in reloading for
its members." It was not clear how the NRA determined that
reloading constituted manufacturing of ammunition.

Another paragraph stated: "If you transported your rifle
or shotgun to another state, for a lawful purpose, such as
hunting, you would have to comply with such burdensome
restrictions and red tape as might be required by the regula-
tions." In fact, there were no restrictions in the bill against
carrying guns in interstate commerce for a lawful purpose
(except for a felon or a fugitive from justice), and there
would have been no reason for the Secretary of the Treasury
to impose regulations which had nothing to do with admin-
istering the legislation.

The letter also stated: "A dealer could not sell a nonresident
of his state." In fact, the bill only prohibited selling hand-
guns to out-of-state residents. Shotguns and rifles could be

purchased freely anywhere.
During Senate hearings, Dodd went through the NRA

letter paragraph by paragraph and pointed out items he
called patently untrue." Dodd asked NRA officials to correct
the record with a new mailing. NRA President Harlon B.

'Carter told Dodd he felt "a keen sense of responsibility" and
would consider sending another letter.

No new letter was sent. In the December 1965 issue of The
American Rifleman, Orth, the NRA executive vice president,
thanked members for the "response to my April letter. Prob-
ably no issue before the 1st Session of the 89th Congress drew
the volume of mail that poured into the nation's lawmakers
in opposition to S. 1592.... That these letters were effective
in preventing the passage of S. 1592 is beyond question."
(Congressional Quarterly, April 12, pp. 811-812).

Unfortunately, such fast and loose treatment of the truth by the gun
lobby continues to this day to plague rational discussion of firearm5s
legislation.

While congressional action on the gun traffic has been stalled by
this vocal, but relatively small, band of gun lobbyists, the American
people have become increasingly critical of congressional inaction on
effective firearms sales regulation. A Harris poll in January of this
year indicated that the major cause of a 5-year low in public confi-
dence in Congress is congressional failure to pass gun sales regulation
legislation. _Almost half of all citizens interviewed put congressional
inaction on guns as the major cause for their loss of confidence in
Congress.

The American people are fed up with the unlimited gun traffic in
this country. They are grievously disappointed in Congressional fail-
ure to take any action to keep concealed weapons out of the hands of
criminals, juveniles, and fugitives.

The American people want action now to control the gun traffic
in this country. Americans want an end to the incredible condition we
face inthis country when any fugitive, 10-year-old, or escaped convict
can order a gun by mail in any State in the Union with total anonym-
ity and impunity.

As one distinguished American put it:

Each year, thousands of businessmen look up from their
work into the menacing muzzle of a gun wielded by a trigger-
happy robber. In recent months, murderous snipers have
waged guerilla warfare against law enforcement officers in
our city streets. In 1963, our President was slain with a mail
order rifle. During the calendar year of 1966 alone, more citi-
zens were killed or assaulted with guns in American streets
and homes than were killed in battle during the entire Korean
conflict.

The use of firearms in crime is indeed a serious and major
problem in our country today.

A firearm continues to be the instrument of death in vir-
tually every murder of a law enforcement officer. Last year,
55 of the 57 law enforcement victims killed in the line of
duty died of gunshot wounds. These figures are in keeping
with the trend since 1960 which reflects that firearms have
been the murder weapons in 96 per cent of the 335 police
killings.

I think mail-order firearm purchases should be banned,
interstate transportation of firearms controlled, and local
registration of weapons required and enforced.

There is no doubt in my mind that the easy accessibility
of firearms is responsible for many killings, both impulse
and premeditated. The statistics are grim and realistic. Strong
measures must be taken, and promptly, to protect the public.

Those are not my words. Nor are they the words of any Senator or
Congressman. They are the words of Mr. J. Edgar Hoover, Director
of the Federal Bureau of Investigation, writing in the September 1967
issue of the FBI Law Enforcement Bulletin.
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Mr. Hoover's words reflect the views of scores of law enforcement
officials and concerned citizens all across the country. For example, Mr.
Quinn Tamm, Executive Director of the prestigious International
Association of Chiefs of Police says: .:

Law-abiding citizens and the police are tired of living in a
country which is becoming a veritable armed camp, erupting
too frequently into violence, bringing death and destruction
by firearms to innocent citizens.

In October 1965, our members adopted a resolution sup-
porting proposed federal-legislation . . . to restrict the wide-
spread traffic in firearms . . . The framers of our resolu-
tion . . . pointed out that the case with which any person
can acquire firearms (including criminals, juveniles without
knowledge or consent of their parents or guardians, narcotics
addicts, mental defectives, [and] armed groups) . . . is a

'significant factor in the prevalence of lawlessness and violent
crime in the United States. (Quinn Tamm, editorial in
Police Chief, magazine of the International Association of
Chiefs of Police, July, 1967.) :'

Governor 'Hughes of New Jersey, testifying before the Senate Judi-
ciary Commiittee after last year's Newairk riots, testified forcefully in
favor of federal legislation to control the gun traffic. He said:

It is tragic . . . and it seems to. me to contain the beginning
elements of a national scandal at this. important and danger-
ous posture of ;our 'Nation's affairs, that Congress should even
be' considering the denial of the-protection of an interstate
gun control law to Americans threatened not only by crim-
inals and narcotics addicts and.mentally unstable persons,
but by extremists who openly and criminally call for armed
revolt in the cities of America .: .
-:,Ad. I think, Mr. Chairman, it is. time that all of us . . .

give mote thought- to the safety of the people of America,
and the.policemen on the street, whose job is already danger-
ous enough .. .

'These policemen, at least in my' State, are of one unanimous
view, that guns must be controlled if the safety of'American
citizens is to be protected. (Hearings Before Juvenile Delin-
quency Subcommittee on Federal Firearms Act, July 31, 1967,
pp. 97-'1030.)

Title IV, the Concealed' Firearms Amendment, a limited, moderaftc
measure to protect the safety of the American people by making state
handgun sales law enforceable. In fact,; it is so limited that if apologies
for it need be made to anyone, they should'be-made to the Americaan
public, since this bill falls short of the :comprehensive gun control
legislation their safety requires.

nYet, the provisions of even this limited bill has been vigorouslY
opposed both within Congress and elsewhere.

S ~ome opponents of Title IV assert the President's bill is a part of :
campaign to disarm law-abiding citizens. In fact, the bill only place`
reasonable restraints on the interstate shipment and sale of handguni.
to reduce the chance they will fall into the hands of criminals, fuli-
tives and juveniles.

The bill does not requlire or contemplate registration or surrender
o, any firearms Iy tllheir owners, and would not prevent any law-abid-
ilng alult from w\:alking into his local store and buying or ordering a
]anlldn.1'n. Furthlernmore, rifles and shotgruns will continle to be freely
va:ilable both over-tlle-counter and by mail in any state in tie UJnion.
Opponents of Title lV argue that it, imposes unfair restrictions on

sl)ortsmen. The only restriction this bill imposes on sportsmen is tlhatt
tlle y must purchlse their hlan(lguns iin their owvn state. This provision
will help states enforce their own effective gun laws by preventing
tll ir residents from evading those laws by purchasing andcluns by
iltil or in a neighllboring state with lax gun laws.

(One study by the Massaclhusetts State Police showed that 87%
of concealable firearms used during the commission of crimes there
are obtained from sources outside the state, tlhus undermininlg Massa-
,ullsett's own strong gln laws. Hearings before Senate Juvenile De-
linquencv Subcommittee, Federal Firearms Act, pp. 343-373, June 3,
1965.) Similarly, as I have already noted, after the Detroit riots last
slimmer, the Michigan State's Attorney for the Detroit area told the
Senate Juvenile Delinquency Subcommittee that, despite Michigan's
strong gun law, 90 of every 100 handguns seized from criminals in
Mliclhigan are illegally possessed and most of them were purchased by
Michigan residents outside the state either by direct purchase in
neighboring Ohio or by mail order.

The third argument that opponents of the gun control bill make is
that criminals will still get guns, despite any gun control measure.
Therefore, to reduce gun crimes, stronger penalties for gun crimes,
not reasonable controls on gun sales, are tile answer. The record shows,
however, that stringent penalties for gun crimes do not control gun
crimes. The death penalty for murder did not prevent the 5,090 gun-
caused murders in 1963, the 5,634 in 1965, or the 6,552 gun murders
committed in 1966. The prospect for long terms in jail did not prevent
the 27,700 gun-committed aggravated assaults in 1964, the 34,700 in
1965 or the 43,500 committed in 1966. Nor did the strong penalties in
existing law deter the 40% increase in armed robbery by guns between
196.4 and 1966 alone.

On the other hand, state which have enacted strong gun control laws.
have experienced significantly lower gun crime rates than states which:
have lax laws or no laws at all. Fifty-seven per cent of all murders in,

thile United States between 1962 and 1965 were committed by gun. In,
four states which have effective gun laws, however, gun murders made
u)p on ly 43% of the total murders in Pennsylvania, 39% in New Jersey.
,%7o in Massachusetts, and 32% in New York. In stark contrast, states

with minimal or no gun laws experienced sharply higher gun murder
'ates. The percentage of all murders committed with guns was 59%
In Colorado, 62%, in Louisiana, 66% in Arizona, 29% in Texas, 70%

in Nebraska, and 72% in Montana. In Vermont, a state frequently
Iteld by the NRA as having weak gun laws but low gun crime rates,

lWiere were only seven murders between 1962 and 1965, but all seven
'"'''e b?/ quns, for a 100% gqun mnurdcer rate! (See FBI Law Enforce-
"leiut Bulletin. Appendix II, hereto.)

I'lle reason effective state gul laws do not work even better is that
''istiln federal law undercuts them by allowing guns to be purchased
IY lmail-order or purchased under looser laws in nearbyv states andlll

'lln smuggled in.
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THE AFFIDAVIT APPROACH

Many who recognize the dire need for federal legislation to regu-
late the gun traffic nonetheless do not wish to go very far in any such
law. They suggest not only that rifles and shotguns be exempt from
any regulation, but also that mail order and over-the-counter handgun
sales be regulated only by an affidavit procedure.

To the extent rifles and handguns are exempted, Title IV and the
affidavit approach are identical. With regard to handguns, however,
the affidavit approach fails to provide either effective regulation or
adequate coverage of the handgun traffic.

Title IV would make state handgun laws enforceable by prohibiting
over-the-counter sales of handguns except in the buyer's home state.
Title IV would also outlaw mail order sales. The affidavit approach
would permit mail order sales and over-the-counter sales to non-resi-
<dents, regardless of the law of any state, but would require the pur-
chaser to affirm under oath such things as that he is over 21, not violat-
ing any law in buying the gun, not a drug addict, or convicted drug
pusher, and not insane. Also, the affidavit would include the name and
address of the principal law, enforcement officer of the buyer's resi-
dence or the locality to which the! handgun would be shipped. The
seller would have to send a copy of the. affidavit to the police official
named therein and wait a brief period, before delivering the handgun
to the mail order purchaser.

It ismnot clear how the affidavit approach would work, if the would-
be purchaser lies about his identity or the identity or address of the
local 'police official. In fact,f the affidavit procedure appears to be a
burden:and harassment for the honest,' but no barrier to the juvenile,
fugitive,, or criminal intent on getting a gun by mail,. regardless of
the law of his state.
:Aside from its ineffectivenessj the affidavit: approach will impose a

new, administrative burden: on already- badly overworked state and
local police. In contrast; Title IV is self-executing and actually keeps
weapons out of the hands of criminals, rather than counting: on their
honesty in executing mail orders.

PROTECTING THE .AMERICAN PEOPLE:

The almostlimitless gun traffic must be brought under control. More
than 100,000,000 guns are already in private hands in our country.
More than 1,000,000 more a year are being dumped in this country
through imports alone; Amerlcans tolerate a rate of gun murder un-
thinkable in other countries. In 19622 for example, the 4,954 gun
murders in this country compared.to 29 .m Great Britam, 9 in Belgium,
6 in Denmark, 5 in Sweden and none in .Holland. The soaring gun
crime rate endangers every American and is killing and maiming
many new thousands of citizens every year.

Effective federal legislation to protect' the American people from
the gun traffic is long overdue. The time for action is now.
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APPENDIX 1

THE IARRIS SURVEY-CONFIDENCE IN CONGRESS AT LOW EBB,

PRESIDENT NOW HAS HIGHER RATING

(By Louis Harris)

Public confidence in Congress has reached its lowest ebb in five

years, with the American people giving the recently reconvened 90th
Congress at 41 to 59 per cent negative job rating.

In fact, President Johnson, with a positive rating of 43 per cent,
now is more favorably received by the public than is Congress.

Specific criticisms of last year's session are directed at failure to
pass a gun control bill, cutting back aid to cities, not passing an open-
housing law and cutting funds for the poverty program.

The House and Senate are credited for refusing to pass the income
tax increase requested by the President, for increasing Social Security
benefits, for extension of the draft and for cutting back funds for
foreign aid.

Basically, the public's unhappiness with Congress stems from a
feeling that in a time of crisis in Vietnam, racial turmoil at home and
a rising cost of living, Congress has bogged down in cantankerous
debate over peripheral issues and has not come up with a legislative
program to meet urgent problems..

Here is the trend of confidence in Congress as measured in the last
part of 1967, compared with similar readings over the past five years.
A cross section of 1620 households selected on a careful probability
basis across the country was asked:

"low would you rate the job this session of Congress (90th
Congress) has dovne-ezcellent, pretty good, only fair or poor?"

TREND OF CONFIDENCE IN CONGRESS

IPercentagel

Positive Negative

1967 ......................-.....- 41 59
1966 ...-.............-...5........... 54 46
1965 -.. ................................ ...........-...... 71 29
1964 ......-............. 64 36
1963 ..................-......-.... - 35 65

Those with no opinion, 1 per cent, have been eliminated from this
table in order to compare trends with other years.

The drop in esteem for Congress since the flood of Great Society
legislation in 1964 and 1965 has been precipitous.

Significantly, people who voted for Barry Goldwater in 1964 are
far more critical of Congress (2 to 1 negative) than those who voted
for President Johnson four years ago (51-49) per cent favorable.
This would indicate that the criticism of Congress is likely to work
more against Mr. Johnson than his Republican opponent in this year's
presidential election.

Among key groups in the electorate, independent voters, the better
educated and younger people are most critical. Negroes and enrolled
Democrats tend most to defend the record of Congress.
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Specifio a.ssessment of legislative action by the 90th Congress showed
tliess reactions by the cross section:

SPECIFIC RATINGS OF CONGRESS

l n percent)

Positive Negative Not sure
Increasing social security benefits
Refusing to pass a tax increase ... - .- 55 - 30 15Cutting back foreign aid bill ....- 54 26 20,Passirg an extension of draft law -------------------- - 43 34 23
Cutting back the antipoverty program funds . 34le 45 23Not passinganopen housing law ------..---------------- ........ 33 38 29Cutt ing back aid to the cities -... 3.3--------- 38 29Not passing gun control legislation . •_ --------- 28 48 30

[From the Washington (D.C.) Post, Apr. 22, 19681

TIGIIT GUN RULES FAVORED 71 TO 23

(By Louis Harris)

By 71 to 23 per cent, the American people favor that passage of
Federal laws that would place tight controls over the sale of guns ill
this country. These latest results mark a five-point rise in support of a
gun control legislation from last August.

Such legislation has been before Congress for over a year, but the
measure has encountered strolng opposition from the National Rifle
Association.

Significantly, people who ownl, guns favor gunll control laws by ;5 to
31 per cent, better tlhan a 2-to-1 margin.

The number of homes in which occupants say thev have guns has
now reached a majority, with 51 per cent reporting gun ownership.
Tile largest incidence of acknowledged gun ownership is found iln
rural areas, where 78 per cent possess a gun; in the South, with 64 p)er
cent, and small towns where 58 per cent own a gun in the household.
compared with 32 per cent among Negroes.

Despite the heavy sentiment il favor of gun control legislation, tile
number of gun owners who say that they would use their weapon to
shoot other people in case of a riot has risen from 29 to 51 per cenlt
since last August. The reasons can be found in additional questioninl
whllich found that 48 per cent of all adult Americans now say they are
personally more uneasy on the streets as a result of fear of racial
violence.

Many added that in the absence of gun control and other measures,
they felt they had no alternative but to resort to measures of self-
protection.

A cross-section of 1634 homes was asked this question on gun con-
trol legislation:

"Do you favor or oppose Federal laws which would control the sales
of guns, such as making all persons register all glun purchases no aclt-
ter where they buy them?"

Nationwide ...............
fast .-............ ..
Midwest..................
South.................... ..
West....f....................
Own gun...................
Don't own gun................
Whites ................ ..
negroes -...-.......--- ....--- .
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[In percentl

Favor Oppose Not sure

~~. ~~. ~.~...................- 71 23 6-----. .... 70 20 10
--......................-........ . 69 27 4

.......-........... 71 22 7
................... 77 22 1

. 65 3! 4
.-.........-....-.......- 79 13 8
- - ......... ...... -..... 71 23 6

....-............... .............. 69 23 8

The patterns of gun owlnership shows wide variation by region, size
of place, anld by race:

"Do you or does anyolle in y?1/ou' hotuse Own a gun.?"

iln percent)

Uationwide .........-............
East - - --............... .....---..-..... ........-.........
Midwest ..- ................ - --..---.--.-------------------------------
South ..-..........................
West -. - ----------------- -
Cities...
Suburbs
Towns - - ... .....- -- .------ -- - - - - - - - - -- ------ - - - -Rural ----------.....................
All whites. ..........
Whiles under $15,000 income ...........--All Negroes ... ........
Negroes under $15,000 income..............

Own gun Don't own gun

51 49
34 66
55 45
64 36
53 47
27 73
47 53
58 42
78 22
55 45
47 53
32 68
36 64

Last August andl a:ail ill this latest survey, a.ll gu owners were
asked:

"IVouldd youc or fa mve bre, of /o,;tI j17nij;ly l use you)' gt7n to shoot other
' l/'ole ic;' cca.!r i of a riot o i, ?ot?'

[II percentl

Would use gun .....
Would not use gun ---.
NFot sure.........

March August

..................................51 29
32 62

..--...-.---- . . .. . .-- --------------------.. 17 9

Students of gl usage ttlldet e:lnhat and otll.cer conditions of stress
'lllphasize thalt there mllighllt e a wide divergence bet.ween a person's

t'xlsressed fwilliilpicss to uIse a w-eajpon and( his actual behavior when
ollffoiited withll all a,'tl gsliooting. So it is undoubtedly an over-

sl:ltemnent to o;. in'l? tllita et liter tilan half of all gun owners today
\-,)ltd actually use their weapons against otilher human beings.

I'nt, the vwilliilgness to sav they wonuld shoot other people in case of
:1 riot. is Svinlltoniatti of the tension that exists in this country today.
.\ llther question illustrated this apprelhension:

"floes tle fear of r'aital 7,iohcit e 7 make you feel per'sonall?/ m,ore
;Ir tSny/ 0on the s8t'te.s )' 070 ot?"
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lIn percent]

Uneasy Not uneasy Not sure
Nationwide...
Cities ... '...-.------------- -------...... - 48 47 5Suburbs- .......-- - ................-----------.-------------- 56 39 5Towns. . ' ..........----- 52 43 5ur34 62 4All whites_. :-,,: .................. ------ --------. 46 48 6Whites under $15,000 -. . . . ..-------------- 46 50 4All Negroes_ , -, .. ....-----.-.------------------- 48 49 13
Negroes under'SiS;'_'~. ' ' --- $15 6058 30 1260 31 0

Fear of physical safety due to possible outbreaks of racial violence
runs higher among Negroes than whites, and highest among lowerincome Negroes.

In the absence of other measures, some Americans clearly have takento arming themselves with guns. Unquestionably, however, the vastmajority of people in this country would much prefer to see stepstaken to curb violence. And one key step, nearly three out of every fourfeel, would be to have Congress pass gun control laws now.

THE HARRIS SuRVEY

(By Louis Harris, September 16, 1967)
A national survey indicates that 27 million white Americans, repre-senting 54% of the nation's homes, own guns. A majority of gunowners say they would use their weapons to "shoot other people incase of a riot." Large numbers of white people in this country haveapparently given serious thought to self protection, and one personin every three believes that his own home or neighborhood might beaffected by a riot.
It would be a mistake, however, to conclude from this evidence thatmost whites welcome the idea of unrestricted arms. To the contrary,

by a decisive 66-to-28% margin, white gun owners favor passage ofa law in Congress which would require that all persons "register allgun purchases no matter where theybuy them."
Gun ownership shows wide variants by regions of the country:

GUN OWNERSHIP AMONG WHITES

Percent

Own Don't own

Nationwide -----------------------.........----------------------- 54 46
Nationwide-. , . , - - -- 54 46

By region:
East 33 67Midwest - - ----------------------- --------------------- 63 37
West --------------------------- 67 33West------------------------------......----------- 59 41

Gun ownership is concentrated more in the South and the Midwest
than in other parts of the country. The East, where the fewest ownguns is also the area where gun owners would be least willing (46%)
to use their firearms against fellow citizens.
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The cross section of white gun owners was asked:
"Would you use your gun to shoot other people in case of a riot?"

USE GUN TO SHOOT PEOPLE IN RIOT

Gun owners

Would use, Not use
percent percent

Nationwide ..........-...................... 55 45
By region:East ...................... ...-....

Midwest .........-................
South ......................--
West .....---------------.........................-----------

46
54
58
59

4259 41

54
46
42
41

The willingness to use guns against other people seems to be relatedto white gun owners' attitudes toward a national firearms control law.
Although a majority in the South and West favor such legislation, the
percentages in favor are less than in the East and Midwest.

The cross section of white gun owners was asked:
"Do you favor or oppose ~ederal laws which would control the sale

of guns, such as making all persons register all gun purchases nomatter where they buy them ?"

REGISTRATION OF ALL GUNS

(In percentl

Favor Opposed Not sure

All white gun owners -.......... .--.............. - .- 66 28 6
By region:

East ..-.-.....................
Midwest ................... ......- - -- ---...---.-----------
South ................. - ..-.....------ ------
West--------- ..........------------ -------------..

70
70
62
56

Clearly, the spate of civil disorders over the past summer has raisedpeople's fears for their safety. This was evident in the replies of thespecial cross section of whites to this question:
"Do you fear that in a riot your own home or neighborhood mightbe affected?"

MIGHT BE AFFECTED BY RIOT

Jin percent]

Might be Not be Not sure

21
25
27
40

9
5

4

Total whites --...................-------------------------------------..... 34
By income:

Under $5,000.....-------------------------------.... ------- - 41$5,000 to S9.990_. -- .................... 33$10,000 and over...................----------- ............------------------- 32

49 10
60 7
62 6

Low-income whites, many of whom live in fringe neighborhoodsalongside Negroes, are most apprehensive.
It should be pointed out, however, that earlier Harris Surveys re-ported that when both Negroes and whites were asked how they feel

58 8
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about their personal safety on the streets, Negroes were far -- ore
-nxi'ous: than whites. FearL of violece does not seem to show anv color)line.

[From the Washington Post, Sept. 14, 1966]
- rTiE GALLUP POLL: GUN OWNERS TIEll:SrILVE.S FAVOR CUI'I3S

PRINCETON, N.J., September l 3 .- Few issues spark such heated re:re-
tions as gun controls, and few issues are so widely misunderstood.

Some of the opposition to the registrationu of gulls comes from those
who think that this would mean banning all guns. Actually, the lawproposed would not prohibit a person from owning a gun-either foslsport or protection-but would require that a record be made of thlename of the gun purchaser. Tie purpose of such a law would be to
keep guns out of the hands, of persons with criminal record, tilementally disturbed and others unqualified to handle weapons.

The mood of the public for nearly three decades has been to imposecontrols on the sale and possession of weapons.
The survey questions and findings:
"Would you favor or oppose a law which woull regule a person loobtain a police permit before he or she could buy a gu ?'"

IPercentage]

All persons Gun owners
Yes-....-..
No .. . . . . . . . . 5 s---------------
No opinion- 5....6------- ......------

3 3

Those who favor such a law:
1. Too many people get guns who are irresponsible, mentally ill.retarded, trigger happy, criminals.
2. It would save lives.
3. It's too easy to get guns.

-4. It would be a help to the police.
5. It would keep guns out of the hands of teenagers.
Reasons of those who oppose such a law:
1. Such a law would take away the individual's rights.2. Such a law wouldn't work-people would still get guns if theywanted to.
3. People need guns for protection.
"Which of those three plans would you prefer for the use of gut.

by persons under the age of 18-forbid their use completely putt re-strictions on their use, or continue as at present with few regulations?'

[Percentage]

All persons Gun owners

Forbid use...................................
Restrictions on use .---------------- 27 17Continue as at present -----------..----------------------- - -. 5 2No opinion ------- _--------------------.... ...... -------------------------- 3.15 22opinion~~~ `~~`~~~~~`~~`~~ -3 2

Arpm.ximx 2
[From the 1'BI Law ECnforCement Bulletin, October 1966]

1il.:.\Jxrs IN Cin I11E

In recent months tlhere have been ilncreasing interest andl concern overlihe use and involvement of firearmlis in crilne. As a lublic service, the
FBII began colllpilinlg (lata onl this subject several yenrs ag'o based on
information relatilg to tlhe use of firearms in violit crimes. Law en-
for'ce-liiellt agencies -onlltribulillg statistics tl-rouglhl tile U niforml Crime
Rleportillg PI'ograriam h a\e mtlade tllis ilformationll possible. Rleports on
pertinenlt asi)ects of this p1rollem have appeared regularly in llniform
('rime IReports aind froni time to timne in other publicationts.

Clrlrelit hIigillligts of this collection of datta show that duling the
Im)st 4 years, 1962-65, a firearin twas used as the weapon in 5(; percent
Of the .(;,000 wxillfll killings in the United States. Tlhe basic problem
is te andgulln whllicl as used in 70 percent of these nmrders. A shot-
gu111 wa.tl used in 20 Iercent. atnd a rifle in 10 pIercent. Of the 278 police
(fficers killed by crinlillals in 1960-65, 96 percent of these deaths re-
suilted from the use of gunls, 78 percent of which were nllcldguns.

Dlrilng the 4-year perio(l 196i2-(;5, the Northeastern States, where
111l( conltrols gellerally exist, iel)orted( 36 percent of tllei nmurders were

(:ttised by guns. On tile other hanl. tile North Central States reported
57 percent of their nmui-ders were by guns, the Southern States re-
pIorted (64 percentt, and the mVestern States 5.5 percent. In these regions
Mliniltnmln gun controls exist.

Uniform Crime Reports in the past have pointed out that about 7)
]percent of the muilrdters in tlle United States happen within the fam-ily or among aIcquaintaltces, for the most part tile result of insane or
enotional ragc. iln-lost 60 plercent of this type of murder is committeilby the use of fireaurn-rs. III this type of mnurder the availability and easyaccessibility of a firearm appear to be major factors in the problem.
And, of course, because of its lethal nature, a g'lun makes murder easy.

While a hardened criminal will obtain a gun regardless of controls
applied, most authorities agree controls would make acquisition more
(lificult. In addition, controls at the local level provide the possibility
of an investigative lead in tracing a weapon. This is not possible in
llost instances now. The ability to trace and locate lost and stolen

weapons nationwide is becoming a significant possibility with thle
openling of the FBI National Crime Information Center (NCIC) in.Tnnuary 1967. Information on lost and stolen weapons will be stored
in tile FBI computer network and will be available to participating
aigencies throughout the country within seconds.

In addition to murder, in 1965 there were 34,700 aaggravated as-
?ialts, with guns and over 68,400 armed robberies, two-thirds of \which
inlvolved the use of guns.

Following is a list of murder percentages by guns. by State, for the
4-year period 1962-65:
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Alabina -------------------- 5-
Alaska .- 7------------------- 7
Arizona -----------------------
Arkansas -------------------- 6
California ------------------ 5
Colorado ---- ..-------.------- 5
Connecticut …------------------ 4
Delaware -------.------.------ 5
Florida ----.---.------ _------- 6
Georgia ---- …-------.---------- 6
Hawaii ----------------------- 5
Idaho -------------------------
Illinois ----------------------- 5
Indiana ---------...------ -__. 6
Iowa -
Kansas -----------------------
Kentucky --------------------
Louisiana --- …_…_-_____-__---_ -
Maine --------------------___- -
Maryland ----_-_____._- __--- X

Massachusetts -----------------
Michigan ---.-------.---------
Minnesota --------------------
Mississippi -------------------
Missouri ----------------------
Montana ----------------------

*Only seven tIlltul killings involved.

9. 6 Nebraska --------------------- 70. 3

1. 4 Nevada ----------------------- 66. 9
. 4 New Hampshire---------------- 66. 7

5.0 New Jersey-------------------- 38. 6
0.1 New Mexico-------------------- 63. 7
8.7 New York--------------------- 31. 8

8.3 North Carolina---------------- 68. 5
8. 0 North Dakota------------------ 17. 4
36.0 Ohio -------------------------- 60.3
]6. 6 Oklahoma --------------------- 61. 9

62. 9 Oregon ------_______________-- 62. 5
;0. 0 Pennsylvania -2_____________-- 43. 2
54. 8 Rhode Island ------------------ 24. 0
61.6 South Carolina---------------- 73. 6
51. 9 South Dakota ----------------- 66.7
84.2 Tennessee ----________________- 66. 4
r3. 0 Texas ------------------------ 68. 7
6. 6 Utah ------------------------- 72. 3
52. 3 Vermont' --------------------- 100. 0

8. 6 Virginia ---------------------- 60. 9
35. 3 Washington ------------------- 54. 9
45.9 West Virginia ----------------- 63. 9

56. 7 Wisconsin -------------------- 55. 9
70. 9 Wyoming --------------------- 54. 8
65.5 Washington, D.C--------------- 41.5
72.0

JOSEPH D. TYDINGS

ADDITIONAL VIEWS OF MR. KENNEDY OF MASSACHU-

SETTS, MIR. TY TIN(GS, MR. SMATHERS, AND MR. FONG

Although I aln pleased that some legislation regulating the sale of

firmarms finally has been reported from the Judiciary Committee, I

intend to support an amendment on the Senate floor to substitute the

Administration's bill, S. 1, Amendment 90, for Title IV. Title IV is

a measure supported by some members as the only way to get any kind

of gun control legislation out of the committee. But it is not an ade-

quate substitute for S. 1, Amendment 90, and in my judgment there

is no justification for passing legislation weaker in impact or narrower

in scope than Amendment 90.
Indeed, it amazes me that we continue to tolerate a system of laws

which makes it so outrageously easy for any criminal, insane person,

drug addict or child to obtain lethal firearms which can be used to

rain violence and death on innocent people.

In 1967 serious assaults where a gun was used as the weapon rose

22 percent, and one out of every five assaults was committed with a

gun. The vicious crime of armed robbery had a sharp upswing of

30 percent, and firearms were used in 58 percent of all robbery offenses.

60 percent of all murders involved the use of a gun.

I recognize that Amendment 90 is not a panacea, that effective gun

regulation will require state action and that gun controls by themselves

will not eliminate violence. But I think we have a responsibility to do

what we can to minimize bloodshed and death resulting from firearms

abuse. Amendment 90 represents a responsive and responsible effort to

build a framework witli Jl which state and local regulation of firearms

can be made effective. For without Federal regulation of interstate

traffic in deadly weapons, it is impossible for state and local govern-

ments to prevent evasion of the gun controls which they choose to pass.

Amendment 90 will increase safety and strengthen local regulation

by:
Requiring that interstate mail-order sales of handguns and long

guus be ordered through a local dealer;
Restricting over-the-counter purchases of handguns by non-

residents;
Establishing minimum ages of 18 for the purchase of long guns

and 21 for the purchase of handguns;
Prohibiting the sale of firearms to criminals;

Curbing the flow of cheap non-sporting and military surplus

firearms which have poured into this country from abroad in re-

cent years and been dumped on the market at low prices attractive

to juveniles and to those amassing weapons for criminal purposes.

Amendment 90 is a constructive attempt to deal with the serious

problems uncovered by testimony taken at the many hearings held

by the Senate Juvenile Delinquency Subcommittee. It is supported

(205)
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by the American Bar Association, the International Association ofC, iefs of Police, the National Sheriffs Association, the National Coun-
cil oil Crime and Delinquency, tile National Council for a Responsible
Firearms Policy, the National Crime Commission, the Nationall Riot
Commission, the Federal Bureau of Investigation, and attorneys gen-
eral, police chiefs and prosecutors across the country.

In contrast to Amendment 90, however, Title IV as it now reads,
permits almost anyone, no mattel how young or dangerous, to buy a
rifle or shotgun only over-the-counter but also in total anonymity
through the mail.

This is the major flaw as well of S. 1853, another alternative vwhichha'ts been proposed to Amemend nt 90 by Senator Roman L. HIruska.
And S. 1853 is even weaker than Title IV because it would permit the
impersonal interestate purchase of handguns by anyone willing to
fill out an affidavit and wait a few days for delivery. It has no require-
ment that the seller obtain or receive any clearance from the authori-
ties in the purchaser's home state.

Ironically, the affidavit procedure constitutes a true administrative
burden of the type which gun control opponents constantly complain
about.

In addition, S. 1853 would do nothing to stop the torrent of cheap
imports flooding our country with unsafe and untested military sur-
plus weapons. Under Amendment 90, on the other hand, imported
military surplus handguns are banned and imported military surplus
rifles are permitted only if they meet recognized safety standards and
are suitable for lawful sporting purposes. The aim of this restriction is
to stop the United States from being the dumping ground for weapons
of death from abroad.

The simple fact is that S. 1853 would not and could not provide ef-fective control even as to pistols and revolvers. But even more impor-
tant, S. 1853 provides no controls whatsoever over rifles and shotguns.

Considering the evidence of the frequency with which long guns are
involved in crimes, accidents and other gun abuses-particularly in
areas where handguns are regulated-I can see no justification for
leaving mail-order rifle and shotgun sales totally unregulated.

Of all nmurders by firearm in 1966, in 27 percent of the cases the
murder weapon was a rifle or shotgun. One quarter of the law enforce-
ment officers killed that year met their death by long gun. Close to
2,000 people a year-five persons a day-are murdered with a rifle
or shotgun.

In major riots in 1967, nine policemen and 75 civilians were killed-
many of them victims of snipers, lurking in windows and rooftops
where they could shoot rifles with deadly accuracy.

Indeed, the riots we have had over the last few years--and which
still threaten us in the future--point up dramatically the danger
from long guns as well as handguns. For not only does the practice
of sniping directly lead to death and serious injury, the threat and
fear of sniping incr eases tensions and the level of violence.

In assessing the factors contributing to riots, the President's Com-
mission on Civil Disorders cited the problem of sniper fire and guns,
and recommends the enactment of strong federal, state and locaF gll
legislation as a step towards preventing their reoccurrence. The
Commission says in its report:
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The fact that firearms can readily be acquired is an ob-
viously dangerous factor in dealing with civil disorders. It
makes it easier for a serious incident to spark a riot and may
increase the level of violence during disorders. It increases the
dangers faced by police and others seeking to control riots.

We recommend that all state and local governments should
enact gun control legislation of the tylpe recommended by the
Crime Commission.

We also believe that Federal legislation is essential in order
to make state and local laws fully effective, and to regulate
areas beyond the reach of state government. We therefore
support the President's call for gun control legislation and
urge its prompt enactment.

The Presidelt's Connm ission on Law Enforcemnent and Administra-
tion of Justice also stresses the seriousness of gun misuse and recom-
menlcds legislative change:

Since l\aws, as tlhey noiw stand, do not accolmplish the pur-
poses of firelamins control. the Commission believes that all
States and tile Fedleral (!overmnlent should act to strengthen
them.

Ila fact the legislatiollt lgeld by the Crime Commission-calling for a
conllprellellsive systcIl for actiaili registration of all guns by all own-
erls-is far stroinger thlan the nlodest provisions of Amendment 90.

Opponents of Anilhllnlellet 90 base their opposition on what they
l:tiln to i)e time ieliccess.I v hardels which it will caulse tie average gun
!,l\er. But inl fact A ellnlclent 90 will not in any significant way in-
toilvenience the legitimnate and bonest sportsman, lhunter or hobbyist
I''lmn obtainilng : firearm. Ile still can purchase a rifle or shlotgun while
: way from his home state, anld le still canll carry a gunl across state lines
ftr hunting or other lawful purposes as long as he complies with state
:aiI local regulations.

Indeed, Amendment 90 asks the gun buyer only to cooperate in two
sillple vays; first, that lie identify himself so that it can be determined
thlft he is not a minor or criminal; and second, that if lie wants a gun
itham an out-of-state mnail-order supplier he places the order through
ais local gun shop or hardware store, so that any requirement of localla:v can be complied with upon delivery.

I do not believe that these very minor and speculative inconveniences
4f Amendment A9) can in anv way justify further delay in enactment
tr this very limited gun conltrol legislation.

r believe that most honest gun users would be willing to incur an
levenll greater burden to help this nation achieve a reduction, however
.ighlit, in the 17,000 firearms deaths which occur in the country each
'l r-a rate of one death every half hour.
Many times over the last several years I have posed thle question of

w,N we have not succeeded in passing legislation like Amendment 90
wiNich is so obviously vital to the safety and security of our citizens.

It is inlcreasinglyv clear that the answer lies in the opposition of a
snmnll gr oupl of self-interested people who have promoted misunder-
Standingr and misinformation about the various effective mun control

lroposals which many of us in the Senate have sulpportecd.
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Frankly, I have always doubted that the position of these few lead-
ars accurately reflects the sentiments of the sportsmen and hunters

anm hopelandcoidnt thet u

be swan d hbbyists they purport to represent And this opinion was con-firmedust recently by a poll.which indicates not only that 71 per cent
of all ericans favor ederal. gun control legislation, but also that65 per cent of persons who themseives ownguns favor Federal control.

Nevertheless, there are reports that the gun lobbyists are preparedto commit unlimited efforts and resources to defeat even the mild bill
reported by t he Judiciary. Committee. Already floods of nail havestarted to pour in to Senate oflices, stimulated through a well-coordi.nated national campaign.

I am hopeful and confident that the United States Senate will not
be swayed by appeals to emotion through exaggeration and iisin-

-We have ail opportunity to exercise our leadership responsibilities
in the interests of all citizens, and we should not let the unsupported
and unsupportable outcry of a vociferous few steer us from our course.

INDIVIDUAL VIEWS OF MR. SCOTT

As a member of the original U.S. Crime Commission headed by
Governor Franklin D. Roosevelt, as a former Assistant District At-
torney, and presently as a member of the Senate Judiciary Subcom-
unittee on Criminal Laws and Procedures, I have had the opportunity
both to witness crime and its manifold effects and to hear and study
the enlightened views of this Nation's specialists on this most
urgent problem.

But while expertise and sophistication are necessary to mount a
successful anti-crime attack, one need be no specialist to sense the grow-
ing and understandable concern of America. It should be clear to all
that this country has failed in the first order of business-the main-
tenance of law and order. And this failure threatens to rend the very
fabric of American life as we know it.

Recent surveys of high crime areas discussed in the President's Com-
mission on Law Enforcement and Administration of Justice found
that due to the fear of crime:

Forty-three percent of those interviewed stayed off the
streets at night

Thirty-five percent did not speak to strangers
Twenty-one percent used only taxicabs and cars at night
Over 33% kept firearms in their houses
Twenty-eight percent kept watchdogs.

Surely we can take no pride when our citizens restrict and alter their
daily way of living because law and order have broken down. More-
over, these are not idle fears. They represent a toll of the increased
incidence of crime which must be considered along with the personal
tragedy that accompanies every additional murder, rape, robbery, and
other such senseless acts. Nor can we ignore the growing feeling that
crime is the easy way out, with the rewards high and the chances for
conviction low. The long-range prospects of such a philosophy, unless
its errors are clearly demonstrated, are truly alarming.

Flow extensive is crime? Read the Uniform Crime Reports of the
Federal Bureau of Investigation and learn that serious crime is in-
creasing at a sharper rate now than at any time during almost the past
10 years. Read the well-documented Reports of the President's Crime
Commission on Law Enforcement and Administration of Justice. Re-
gretfully, in fact, you need not read further than your local newspaper.

Thie need is clear as is the urgency. We cannot wait until the bolteddoor and suspicious glance totally replace the warmth of America.
(iur resolve to act must be articulated and transformed into coordi-
inated, planned and reasoned programs which strike out at every facet
.and level of the law enforcement and criminal justice systems. New
apl))roaches must be sought, proven methods continued and expanded
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and ilefl'ective approaches discarded. Greater efforts to bring the bene-fits of modern technology to bear on the problem are necessary toprovide the latest techniques and equipment to local law enforcement
officials throughout the Nation. Law enforcement training and edin-
cation must be encouraged along with advanced research into thecauses and prevention of crime. In short, the best'talent and most pro-
gressive thinking must be focused on--and a part of-the entire lawenforcement and criminal justice systems. The public interest andsafety must continually be measured against the rights of the indcli-vidual-new balances being struck within Constitutional limits whereold ones prove unworkable or unwise. America must commit herself
to a truly national effort to combat the internal threat confronting usand to create a setting in which crime is neither a permanent fixture, apredominant fear, nor a promising alternative to those that feel that
all other approaches are closed off or too difficult. Moreover, those whoout of desperation move into a life of crime must be assured the oppor-
tunity for access to the benefits of society through normal and lawful
channels.

We must address ourselves' to the anarchy which has erupted thepast several years in ghettos throughout the Nation. Such mlass re-
pudiations of law and order strike at the very core of a free andcivilized society. We must plan and take the necessary steps now sothat personnel adequately trained and equipped for riot prevention
and control can deter underlying and sometimes understandable frus-trations from erupting into blind mob violence once again. We mustnot, however, delude ourselves into believing that improved preven-
tion and control is an adequate or just alternative to dealing withl theunderlying problems which beset many of our major cities.

The Omnibus Crime Control and Safe Streets Act of 1967 (S. 917),the major and most comprehensive legislative proposal in the field oflaw enforcement and criminal justice, substantially meets the needs
I have discussed and has my strongest support. After extensive hear-ings before thle Senate Judiciary Subcommittee on Criminal Laws andProcedures, an impressive hearink record and blueprint for actionwere developed. As a result, the Subcommittee and full Committee
made several additions and chaiinges in the bill as introduced and has
reported, legislation which truly represents an effective overall anti-crime program.

Several section's of this legislation deserve individual attention be-cause they concern areas that can be of extreme importance in im-proving our law enforcement and criminal justice systems. I willbriefly refer to, these sections and then discuss them in detail.
I strongly favor the section in Title II of this legislation which

will permit voluntary statements made by the accused to be admitted
into evidence at trial where the trial judge determines that such state-
ments were truly voluntary under all the circumstances and facts inthe specific case. Such a procedure is a marked improvement over the
recent Supreme Court decision in the Miranda case which while aimedat preventing abuses of the accused's Constitutional rights-and
rightly' so-seemed to overlook the right of the public to be free of
abusive activities committed by criminals. The provisions in Title IIIauthorizing the use of electronic surveillance by specified law enforce-ment officials under strict Court supervision will prove invaluable in

this Nation's fight against the increasing threat posed by organizedrl.iminral syndicates.
There are, however, two sections of the Omnibus Crime Control-and Safe Streets Act which should be altered to make this an even

niore effective anti-crime measure. I do not support the system of
direct Federal grants to individual units of local government with theopinion of thel "State crime agency" being given merely advisory
status as to the benefits of the program in question. On the contrary,
I believe the bloc grant approach would enable the States to plan andto coordinate law enforcement activities more effectively. I also oppose
setting any statutory limit on the resources which should be allocated
for the purposes of our criminal justice system.

CON FESSlONS

Title II of this legislation makes the test of admissibility of aconfession in a Federal Court the "totality of circumstances" and the
voluntariness with which it was given. This would restore the testwhich had been in use and considered constitutional until recent
Slll)reme Court decisions, most notably 1inda v. Arizona.

IIu Miranda the Court held that an otherwise voluntary confession
made after a suspect was t:aken into custody could not be admIittedint-o evidence unless the suspect was given four warnings prior toulestioning:

(1) He has the right to remain silent.
(2) Any statement he makes may be used as evidence against

him.
(3) He has the right to the presence of an attorney.
(4) If he cannot afford an attorney one will be appointed for

him.
The Court further stated that only a voluntary knowing and intel-

lienmct waiver of these rights by the defendant will make the confession
at(lnissible.

I express my views not to find fault with Court decisions, but to ob-serve that recent decisions of great importance to the protection of theindlividual accused of crime have in themselves raised new questions of
criminal law enforcement. In Miranda the Court sets up a new stand-aid not supported by law, not supported by valid precedent, but verytortously worked out in order to staple in what it is justly concerned
.about, the prevention of abuses.

As a citizen, it is my duty to respect the law of the land. As a Senatoranrd legislator, it is nmy duty to uphold the Court whenever I conscien-tiously can; where I cannot, I seek to explore possible alternatives
within the orderly framework of our governmental system. I think
one thing that shakes public and Congressional confidence in the Courtis the Court's seeming determination to make broad Constitutional
{ildings which establish entirely new directions for the law on these
narrow 5-to-4 decisions. As lawyers, many of us are seriously con-
cerned that our higher Courts seem so rarely to be impressed by the
real for some disciplines or some restraint on Courts as Courts until

<a true test case can be found, that Courts can do more than to maketheir decisions depend upon the narrow shading of a single man'sol'inion, knowing,as the Court has to know, that the very next ap-
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pointe" to the Court may, in the :very next test case, reverse the whole
procedure under that particular constitutional decision. We need some-
thing better than the "last guess" doctrine.

If the Court will not exert self-discipline, then it is the role of the
legislative branch to express its concern as to that very unfortunate
aspect of the Court's attitude toward vast and fundamental changes in
constitutional viewpoints. This responsibility is aptly stated by the
late Chief Justice Harlan F. Stone:

Where the courts deal, as ours do, with great public ques-
tions, the only protection againstunwise decisions, and even
judicial usurpation, is careful scrutiny of their action, and
fearless comment upon it.

The Court itself in the Miranda decision urges Congress to examine
this whole problem and encourages it to come up with a solution.
which, I can only read into the Supreme Court's language, is a better
proposed solution. The Court couples its encouragement to Congress
with a judicial warning that the solution must be in consonance with
the Constitution, the Bill of Rights, and presumably with the Court's
disposition and composition at that time. But the latest decision, the
Miranda case, is far from an ultimately satisfactory conclusion of a
matter which affects not only the life and liberty of the accused, but
also affects the life and security of all American citizens in this process.

The Senate Judiciary Subcommittee on Criminal Laws and Pro-
cedures has responded positively to this "urging" and has developed
an impressive body of opinion from judges, lawyers, sociologists.
academicians and private citizens. Title II represents a fair and effec-
tive solution more in keeping with the "genius of the people." As a
general principle it should be noted that Congressional Committees
and Subcommittees are better situated to explore human experience.
to analyze the impact of judicial decisions, to conduct detailed hear-
ings, and to make extensive findings on the total situation than is a
Court considering a single factual situation and a specific legal issue.
When fundamental changes in constitutional law on criminal proce-
dure are contemplated, there can be do doubt that such extensive
considerations as just outlined are most desirable.

Regrettably, the President's Crime Commission--another excellent
forum--did not examine the question of recent confession and inter-
rogation decisions. The additional views of seven members of the
Commission appear at the end of the Report and declare that these
decisions have tilted the balance of justice too far in favor of defend-
ants. While these members state, and rightly so, that these decisions
are the law of the land, they go on to make the point that a body such
as the Commission should have studied this important area. I agree
wholeheartedly.
!As stated earlier, my purpose is not an attack on the Court, but

rather a reasoned discussion of its action and its impact. In this, I do
not speak alone-there were four dissenters in 3liranda. The words of
one of these, Justice John Harlan, bear repeating at this juncture:

There is, in my view, every reason to believe that a good
many criminal defendants, who otherwise would have been
convicted on what this Court has previously thought to be the
most satisfactory kind of evidence, will now, under this new
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version of the Fifth Amendment, either not be tried at all
or acquitted if the State's evidence, minus the confession, is
put to the test of litigation. I have no desire whatsoever to
share the responsibility for any such impact on the present
criminal process. In some unknown number of cases the
Court's rule will return a killer, a rapist or other criminal to
the streets and to the environment which produced him, to re-
peat his crime whenever it pleases him. As a consequence,
there will not be a gain, but a loss, in human dignity.

To those who say that a Court decision cannot "cause" crime, I would
remind them of the excellent communications system of the under-
world, the so-called "grapevine" of the prison "sea lawyers." One need
not be a legal scholar to sense the tendency of the law, and where it is
felt that a "technicality" will prevent prosecution, the result is bolder
action. There has been a sharp decrease in confessions and concomitant
decline in convictions and these developments cannot be ignored.

How should we approach this most vexing and important problem .
For one, our criminal laws must seek to create and maintain and equi-
t;ll)]e balance between the rights of the individual and society. Laws
limust be drafted with as full purpose to protect the innocent as to
preserve the rights of those charged with offenses. Of course, the in-
nocent can either be a victim of the crime or a person wrongly ac-
clued of committing it.

An appropriate consideration in attempting to strike this balance
are the words of Judge Learned Hand:

Our dangers do not lie in too little tenderness to the ac-
cused. Our procedure has always been haunted by the ghost of
the innocent man convicted. It is an unreal dream. What we
need to fear is the archaic formalism and the watery senti-
ment that obstructs, delays, and defeats the prosecution of
crime.

A.s was so aptly stated by Justice Cardozo:
Justice, though due to the accused, is due the accuser also.

The concept of fairness must not be strained until it is nar-
rowed to a filament if we are to keep the balance true.

Title II keepls lihe bl)l;ance true. The trial judge is required to take
into account all the siurrounding circumstances in determining
rwhether the statement under consideration was voluntary. He is spe-
eifically required to examine certain enumerated factors which his-
torically have been considered relevant in this area. If the judge finds
the statement involuntary, he does not even allow it in evidence before
the jury. Should he find the statement voluntary, he will permit the
welv to consider it with the instruction that it should be given no more
".eight than the circumstances warrant. I believe these safeguards will
(enaldle the judge and the jury to search for the truth within the
,ounnds of constitutional guarantees. This, in my way of thinking, is

thel purpose of our criminal law.
I hope that the President, in his search for a better system of law

enforcement in this country, may provide a little encouragement to
the legislative branch as he is perhaps called upon to fill vacancies

ll the High Court. By the action of the President in his selection of
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the candidates to make these judgments, the Court perhaps may somle-

day be able to formulate some fun'damental rules of law or, as somle
would think, changes in the law, by something more than the assumnp-

tion of.~rather'scismic risks .whenjudgment depends upon the hairline
decision of a single Justice..

WIRET.APPING

Title III of the bill would authorize carefully circumscribed and
strictly controlled electronic surveillance (eavesdropping and wiretap-

ping) by duly authorized law enforcement officials under a Court order

procedure for the purpose of investigating specified crimes involving
national security and serious offenses. This Title also prohibits the

utilization of wiretapping and bugging by all private persons and by
all public officials where there is no compelling law enforcement need

as discussed above. In those circumstances, there can be no justification
for the use of such techniques.

This legislation is vitally important if we are successfully to ell-
counter the most insidious threat to the continued existence of Ameri-
can society as we know it-the threat of organized crime.

.While I have a natural reluctance to authorize the overhearing of
private conversations, even where there is the possibility that evidence

concerning criminal activity may be uncovered, I must admit solme
doubt as to whether any wiretapping legislation should prevent the
use of this weapon in society's struggle against organized crime---
especially in view of the unique evidence-gathering problems in this
area.

The impact of the Crime Commission Reports, revealing testimony
before the Senate Judiciary Subcommittee on Criminal Laws and
Procedures, on which I serve, and discussions with many persons ex-
pert in the criminal justice system lead me to believe that if such
organized criminal activity is permitted continued immunity from
surveillance while it infests all of our lives, it may well destroy our
society. As stated in the report of the President's Commission on Law
Enforcement and Administration of Justice and in the Task Fortce
report on Organized Crime:

Organized crime is a society that seeks to operate outside
the control of the American people and their governments.

-' It involves thousands of criminals, working within structures
as complex as those of any large corporation, subject to laws
more rigidly enforced than those of legitimate governments.
Its actions are not impulsive but rather the result of intricate
conspiracies, carried on over many years and aimed at gain-

ing control over whole fields of activity in order to amass
huge profits.

The core of organized crime activity is the supplying of
illegal goods and services--gambling, loan sharking, nar-
cotics, and other forms of vice-to countless numbers of
citizen customers. But organized crime is also extensively
and'deeply involved in legitimate business and in labor
unions. Here it employs illegitimate methods-monopoliza-
tion, terrorism, extortion, tax evasion-to drive out or control
lawful ownership and leadership and to exact illegal profits

215

from the public. And to carry on3 its many activities secure
from governnmental interference, organized crime corrupts
public officials.

It should be patently clear that organized crime does not operate
ill a vacuum. WTe can ill afford to stand aside and shake our collective
heads at the effects of such criminal activity, for in one way or an-
other, every individual is affected when such activities are permitted
to exist in our society. Indeed, some are affected more lllsllly than
others, with the primary victims of organized crime being the disad-
vaintaged persons in our urban areas. For the most part, it is not the
nllpper or middle class who are lured into the web of narcotics addic-
tionl, victimization by loan sharks, and the nunbers racket, to name a
few--it is the urban poor. And whllen illegal profits are extracted from
the public, as described in the above-quoted passage. it stands to reason
that the burden falls heaviest on those who can least shoulder it and
have the least share in the advantages of our society.

I firmly believe tlhat any so-called War on Crime that falls short of
a total attack on the roots and infrastructure of oroanized crime is a

limited war, being fought for an umnrealistically limited objective,
with no chance of success in its declared purpone. There is no sound

larsis for giving7 organize;d crime immniility fromn pllrslit and prosecu-
tion. Moreover, no matter llow well-intentioned and thlonughlltfully con-
ceived and administered are our efforts to assist those caught-up in a

e.!cle of poverty, no progoram will be successful unless the effects of
organized crime on these very persons are neutralized. It has been
estimated that the revenue of nationwide crime syndicates reaches
nine billion dolla" ' a year. The chief brunt of this tribute is paid by

the poor in the 1 1, cii ils and far outweighs the benefits of the anti-
poverty programs.

However, the mere conviction and intent to mount an effective as-
sanlt on organized( crime will not suffice. The very nature of the
eriminal syndicate increases the difficulty of dismantling it. Due to
the complex structures and intricate overlays of authority described
al)ove, law enforcement officials have a difficult time in ever really
reaching the high command of organized crime. Underlings "on er-
rands" for the boss often come within the ready grasp of alert law en-
forcement officials, but they are the "expendables."? When they neither
know exactly who their real boss is or are fearful of discussilig such
matters, law enforcement work is stymied. The reluctance and fear of
victims and witnesses do not ease the task.

How then do you break into this core and get to the center of this
c ancer? How do you obtain the necessary evidence when an organiza-
tion is dedicated to protecting its masters through a Code of Silence?
What do you look for when almost all communication is by word of
molth, and there are no telltale records or memoranda of illicit enter-
l)'ises? There can be no doubt as to the extent of the problem, the
qaestion is how successfully to combat it.

It. is against this unique background that I turn to probably the
i10ost controversial means of obtaining evidence-the techniques re-
ferred to as bugging and wiretapping. There are those who say that
these techniques are the only effective tools to fighllt such criminal
activity. Others condemn these methods as a dangerous invasion of

Privacy. There are valid arguments on both sides. But there shouhld
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be no doubt that the final decision on how to proceed in this area must
be based on both the rights of individuals and the need to protect
society, not an emotional harangue which too often accompanies these
electronic surveillance debates. It should also be noted that the present
United States law on wiretapping and bugging is totally unsatisfac-
tory. Neither the right of privacy nor enforcement of the law is ade-
quately served.

Anyone who has ever attempted an intelligent discussion of wire-
tapping and bugging will undoubtedly find himself confronted with
a major problem at the outset: the sinister connotation and fear of
Big Brother and 1984 which has become attached to the very terms
themselves due to the amazing scientific developments in the field of
electronic surveillance in the past fifty years. If we only devise a
word to mean "scientific techniques to combat crime," I believe the
issue would be placed in much clearer perspective and discussion could
proceed unhampered by the distorted images which are conjured up by
the very terms themselves.

One should realize that the need to balance the competing interests
of privacy and law enforcement occurs at a number of points in our
criminal justice system and the decision as to where to strike the bal-
ance must depend on the specific circumstances involved. But the con-
cept of balance is not new and can in fact be traced by a reading of
the United States Constitution. The framers of the Bill of Rights did
not establish the privacy of the individual in his person and effects as
an absolute right nor his home as an impenetrable sanctuary. Safety
was only guaranteed against unreasonable-not every-search and
seizure and institutions of law enforcement were afforded the privilege
of such search and seizure under carefully circumscribed criteria. This
is the recognition of a basic precept of civilized society: there is a point
at which individual privacy and rights yield to the public safety. The
difficulty of striking this balance should not deter us from our respon-
sibility as legislators.

There is overwhelming evidence that we have reached the "crisis
point." Modern surveillance techniques are urgently needed if law
enforcement institutions are successfully to perform their sworn duty
of protecting the public. New York County District Attorney Frank
Hogan--whose office has made the most sophisticated use of the tech-
niques under consideration-believes that telephonic interception pur-
suant to Court order and under proper safeguards is the single most
valuable and effective weapon in the arsenal of law enforcement par-
ticularly in the battle against organized crime." A distinguished array
of witnesses before the Senate Judiciary Subcommittee on Criminal
Laws, and Procedures also urged the need and propriety of such tech-
niques. All members of the President's highly respected Commission
on Law Enforcement and Administration of Justice agree both on
the difficulty of striking the balance between the benefits to law en-
forcement versus the threat to privacy, and the belief that if authority
to employ electronic surveillance techniques is granted it must be done
with stringent limitations. But a majority of the members favored
enacting legislation "granting carefully circumscribed authority for
electornic surveillance to law enforcement officers to the extent it may
be consistent with the decision of the Supreme Court in People v.
Berger. . ."
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A telling point is made by District Attorney Hogan when lie points
out that no responsible critic of wiretapping-not even the Attorney
General of the United States-urges that it should be abandoned in
national security situations. District Attorney Hogan views this as a
concession that wiretapping and electronic surveillance are vital wea-
pons of detection against elaborate criminal conspiracies.

In response to those who believe such surveillance activity would
lead to excessive invasions of privacy and a Big Brother Society, I
would point out the practical considerations which rule out the arbi-
trary use of wiretapping and electronic surveillance devices and which
therefore reduce possible invasions of privacy to a minimum: diffi-
culty of installation, "maintenance" of the equipment once installed,
properly monitoring conversations and adequately covering "ren-

dezvous," overhead through surveillance. Thus, in view of the effort,
time, and manpower required for the proper use of such modern sur-
veillance techniques, these methods-far from being a substitute for
good police legwork-are frequently a preliminary to a great deal
of it.

Moreover, Title III contains an elaborate system of checks and safe-
guards whereby criminal and civil remedies would be available to pre-
vent abuses and unauthorized surveillance by public officials and pri-
vate persons.

Congressional concern and activity in the organized crime-surveil-
lance area are somewhat recent. Following World War II, the Con-
gress attempted to pass a wiretap bill on several occasions. However,
the primary concern in the 1950s was subversive activities, and it was
not until the 1960s that such legislation was envisioned as a means to
combat crime. In 1961, the Kennedy Administration endorsed pro-
posals for a wiretapping law authorizing federal agencies to tap in
cases of national security, organized crime, and other serious crimes,
placing no limits on State wiretapping.

In 1962, the Kennedy Administration sent a somewhat more re-
stricted bill the Congress. It authorized- federal wiretapping in cases
of national security, organized crime, and other serious crime, i.e.,
narcotics violations, murder, kidnaping, extortion, bribery, interstate
transportation in aid of racketeering, interstate communication of
gambling information, and a conspiracy to commit any of the fore-
going. It limited State wiretapping to certain serious crimes and out-
lawed all other wiretapping. Congress took no action on the proposal.
The Kennedy Administration recommended passage of similar legis-
lation in 1963, but again Congress took no action.

In 1965, 1966 and 1967, several bills on wiretapping and eavesdrop-
ping were introduced in both the House and the Senate, but the Ad-
ministration of President Johnson has not endorsed any that would
extend electronic surveillance to organized criminal activities. In fact,
by Executive Order promulagated in July 1965. President Johnson
ordered all federal agencies except the Justice Department to cease
wiretapping. The Presidential order permitted the Justice Depart-
ment to continue to tap wires only in cases of national security, but
prior approval of the Attorney General was necessary.

In the recent Berger v. New York decision, the Supreme Court re-
versed a State conviction for conspiracy to bribe based on a Court-
approved eavesdrop.
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;bhe Court foullnd the statute failed to meet the constitutional stand-arci because it did not require sufficient particularity in the ordersconcerning the place to be searched, the person's conversations to beoverheard, and the expected nature of the conversations and the timesat which they will be heard.' Significantly, the Court indicated that astatute meeting these standards would meet constitutional require-ment's. Therefore, I read this case as an invitation to the Congressto work its legislative will on the difficult problem of drafting a just.effective and comprehensive wiretapping and electronic surveillance
The legislation under consideration has responsibly answered that·invitation and deserves our support. This Title was drafted with theBerger decision specifically in mind and every effort was made to con-form to the crliteri set forth by the Court and to develop a proposalwhich would fully comply. This Title is also in accord with the Court'smore recent decision in Katz v. U.S. which dealt with the issue ofelectronic eavesdropping. I believe this Title can provide our lawenforcement authorities a useful tool in their investigations of orga-nized crime while not unduly disturbing the privacy of the ordinary,law-abiding citizen.

In short, the advantages to society of this legislation outweigh itsdisadvantages. If flaws appear in its administration, they can--andmust-be corrected.
BLoc GRANTS

Parts B and C of Title I provide for direct Federal planling andlaw enforcemente grants to individual units of local government lar.e-ly bypassing the Governors of the States. The creation of this nation-wide competition for funding will lead the way to Federal controland reStrictions wlhile encouraging fragmentation and confusionamong existing State law enforcement agencies and services. MIore-over, units of local government hurriedly attempting to submit theirapnlications for funids will have little time for the thoughtful analysisnecessary to formulate innovative programs of law enforcement andcriminal justice.
The President's Commission on Law Enforcement and Administra-

tion of Justice pointed out that one of the major problems of effectivelaw enforcement is in the fragmentation of police efforts. As an ex-ample, in my o1wnl State of Pennsylvania, one county-a metropolitanarea needling highly-coordinated law enforcement services-has ap-proximately 129 police departments. Imagine the results if each localpolitical subdivision could apply individually for Federal assistancewithout any overall coordination. I am sure similar instances can befound across the Nation.
I therefore urge that we stimulate intrastate activity and interstate

cooperation by adopting the bloc grant approach (so-called CallillAmendment) incorporated into the House-passed crime bill, the LawEnforcement and Cr1iminal Justice Assistance Act of 1967 (H.R. 5037),and proposed during Committee consideration by Senator RomanlTruska. I Under this.approach, Federal financial assistance to State andlocal law enforcement would be channeled through "State planning
al ncies" created or designated by the Governors of the several States.I 'lese fuil(ls would be allocated by the State agencies to State and local

law elnforcement activities lmrsuant to current comprehensive planswhlich must be approved annually by the Federal Law Enforcement\ dnlinistration. Each State agency would determine its own priorities
fo, expenditures consistent with its comprehensive plan.To participate in the bloc grant system, a State must indicate itscollmitment to a statewide program of law enforcement and criminalilnstice as well as its will ingness to contribute to such a program. More-o\er, where a State is rlnaLble or refuses to meet the necessary condi-itioos, the bloc grant approach provides for a bypass of the State bylirect Federal grants to units of local government. By thus givingthose States that are willing to meet their responsibilities the oppor-
tlliity to formulate and implement comprehensive plans of action, thisoletllod of providing crine-fighting funds would encourage the pool-ilng of services, effective regionalization and increased coordinationill law enforcement activities. Moreover, it would enable the States,whllo are more familiar thlan the Federal Government with local needs:and are directly responsible to their constituelits, to apply funds to theslpecific projects most urgently needed in their areas rather than per-iiittinlg tile National Go iernlment to set priorities. My views on thismatter are in line with the able recomllmenldations of Attorney GeneralWilliam C. Sennett of' by Commonwealth of Penllsylvallia.

CRIII3INAL JUSTIcE: SYSTEM[

Section 590 in Part 1E, of Title I limits to 20% of the authorized
I'ulds the anmount of nollery which can be spent on grants for pur-p.ses of "correction, probationl, ald parole"--what I call the criminaljustice system. This limlitation is unfortunate because our lawx enforce-le'nt anal crimillall justice sysi;ems must represent a unified assault on
HcmlllC based on :a eallillg'fl distribution of resources to be effective.Todlay, there is inbalance betweel criminll justice and law enforce-ll1iit. 'lTo increaC: the e ele(cti\-elless orF la w enlforcemenlt while limiting
hihc funds for crimiual julst ice will reinforce this imbalance and pre-\eilt thle very type of 1phaiai g alnd action tlhat this legislation einvi-sils. F1y estal)lishillo this stfa(lard of, imbalance by statute, we mayrilI thie risk of fo'rci"n a juldge to select a sentence-lbe it prison, pro-Ihltion om reallbilit:tion-1on the basis of whiat is available as opposedt,) what is best suited for society and the criminal in each particular

It should be reniemlbere(l tllO t thle Presidelt's Comnrmission oil Lawhi`m forcement and Administration of JTsticc found that "the mostst'iking fact" aboit personls convicted of serious cnrines is that theymlntinue to break thle law. It is ilperative that when these people arc\ithin the crimllinall justice system, we devote all necessary resourcesa:l(l do all under our control to break this cycle of recidivism. RatherthaIlll setting any linlit, I believe the decision on the allocation of re-su(lrces in an anti-crime program should be left as a matter of judg-incli(t to those persons directly dealing with the problem.I believe my record is clear. When I argue for a balanced system of0i'ninalil justice and laiw enforcfement, I do not argue for a ' soft" or"Il:tl'd" policy on criminalls. I argue for a rational approach that willEi;hible us to meet and overcome the major crilme problem facing this

NITv(lr SCOir.
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INDIVIDUAL VIEWS OF MR. EASTLAND

I strongly favor the general purpose and object of S. 917, which is
to provide Federal financial assistance for local law enforcement
agencies to aid them in preventing and combatting crime.

In my judgment, the sharp and steady increase in violent crimes
against persons and property, which results in a constantly spirallingrate of crime, constitutes our most serious domestic crisis.

In 1967, the United States experienced an increase of 16 percent
in the number of serious crimes committed compared to the number
of serious crimes committed the preceding year. Yet, the population
of the Nation is reliably estimated to have increased by only 1 per-
cent in 1967. Crime is increasing at a rate of 16 times that of population.

'It is of the first order of business for this Congress to enact effective
legislation to combat crime. I will wholeheartedly support suchlegislation.

However, I believe that Title I of the bill, if enacted in its present
form, would undermine a basic premise of our Federal Republic;
that is, that there should be local control' and supervision over la;v
enforcement. In my judgment,, this undermining of local control oflaw enforcement could lead to a national police force, and perhaps to
a national police state.

I wholeheartedly support the provisions of Title II, which deal withthe admissibility of confessions in criminal cases, the admissibility of
eye-witness testimony when there has been a viewing by the witness
of the defendant in a police line-up, and post-conviction remediesavailable in the Federal courts. I believe that all of these provisions
of Title II will measurably strengthen law enforcement and respect
for the law by helping to assure that the guilty will be convicted and
punished. The hyper-technical decisions of the Supreme Court ofthe United States in the field of criminal law have encouraged the
criminal elements to feel that no matter what they do they will escape
conviction and punishment. Of course, this creates a general disrespect
for the law.

I concur in the views of the Committee Report on Title II.
Likewise, I support the provisions of and concur with the Reportof Title III, which sets up procedures for law enforcement officers to

obtain court orders in certain cases to engage in wiretapping or
electronic surveillance. It is absolutely necessary that our law enforce-
ment officers have this right, especially in order to combat the sinisteractivities of organized crime. This will result in more effective law
enforcement without violating any of the constitutional rights of our
citizens.' This wiretapping or electronic surveillance would always beunder strict court supervision.

I oppose the provisions of Title IV, the gun control amendment,and concur in the individual views of Senator Hruska as to that title.
I will now briefly detail my objections to the language of Title I,

and will undertake to document my statement that its anactmentcould lead to a Federal take-over of local law enforcement.

(220)
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Section 101 establishes within the Department of Justice under the
general authority of the Attorney General of Law Enforcement
Assistance Administration, to be composed of an Administrator and
two Associate Administrators, who shall be appointed by the Presi-
dlent by and with the consent of the Senate. The Administration is
agien the power to administer the entire program of Federal financial
assistance to local law enforcement agencies.

Section 501 gives the Administration the authority, after consulta-
tion with State and local officials, to establish rules, regulations, and
procedures necessary to the exercise of its functions. This would give
this Administration, at a Federal level, a general rule-making power
to establish "guidelines", compliance with which would be a condition
for the granting of Federal funds. Our local schools, hospitals, and
other institutions have had painful experiences in attempting to
comply with guidelines laid down by other Federal agencies in the
disbursement of Federal funds. In my judgment, it would be most
unwise to have these experiences repeated in the delicate area of local
law enforcement.

It is significant that although the Administration is directed to
"consult" with State and local authorities in establishing rules, regula-
tions, and procedures, Section 501 does not mandate the Administra-
tion to give this advice any weight in formulating its "guidelines".

Section 502 exhibits a further disregard for State and local law
enforcement authorities by giving the Administration the right to
telegate any of its functions to any of its officers or officials, or, with
the consent of the Attorney General, to any officer of the Department
of Justice. Thus, any staff member of the Administration or any
Assistant Attorney General of the United States can be delegated the
awesome authority of formulating "guidelines", compliance with
which would be a condition for the granting of vast sums of Federal
money. Such functionaries could also be delegated the power to enforce
these "guidelines".

It has been a hallmark of the movement to exalt Federal power and
debase the power of the States and local communities to place high
State and local officials in an inferior position to lower-ranking mem-
bers of the Federal Establishment. I strongly condemn this practice.
It is destructive of healthy Federal-State relationships.

Section 509(b) is the "chopping block'." provision. It states, in es-sence, that whenever the Administration, after reasonable notice and
opportunity for hearing to an applicant or a grantee, finds that there
is a substantial failure to comply with regulations promulgated by the
Administration, the Administration shall notify such applicant or
grantee that further payments shall not be made until there is no
longer such failure. This is the "stick" of the "carrot-stick" approach
to enforcing compliance with the "guidelines".

Section 515 authorizes the Administration to collect, evaluate,
publish, and disseminate statistics and other information on the
condition and progress of law enforcement in the several States. It
dloes not require much imagination to envision the effect of the publica-
tin by the Administration of critical comments about the condition
of law enforcement in a I)alrticular State or locality while applications
for funds w-ith the Administration were pending from such State or
locality, or while the Administration was in the process of determining
llether the payment of Federal funds should be terminated to such

State or Ila,,lity. Predict aibly. there would be a great local pressure
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for the citicized State or locality to "fall in line" with the recommendl;l-
tions contained inl tile "evaluation" of the Administration. There is 11no
guarantee that any evaluation made by the Administration of the
condition and progress of law enforcement in the several States would
be an objective one, and if recent experience teaches us anythilng, it
is that such an evaluation is likely to be a highly subjective one.

The Attorney General candidly admitted in testimony before the
Subcommittee on Criminal Laws and Procedures on this bill that tie
"rule-making" power would vest almost unlimited discretion in the
Federal authorities administering the program. At that time, the pro-
gram was to be administered directly by the Attorney General,
rather than by a three-man Administration under his siuperiisioln.
The Attorney General acknowledged that he would have the power
under the "rule-making" authority to prescribe the type of shoes and
uniforms to be worn by local law enforcement officers, the type or
brand of ammunition to be purchased and used by police departments,
and many other vital matters pertaining to the day-to-day operation
of local law enforcement. He disavowed any intent to use the "rule-
making power" in any such far-reaching and arbitrary manner. I amn
certain that the Attorney General was completely sincere in making
these disavowals.

However, there is no assurance that the present Attorney General
will be succeeded in office by persons of equal sincerity. This great
power may be used in the future by a man who is lacking in judgment,
virtue, or self-restraint. We should not take that chance.

In his' last writings, the late Justice Robert H. Jackson cogently
warned of the danger of a Federal take-over of local law enforcement.
In preparing his.notes for the Godkin Lectures at Harvard, which
were never given because of his untimely death, Justice Jackson drew
on his experiences as a prosecutor at the Nuremberg Trials to issue
this timely warning:

The Court has been drawing into the federal system more
and more control by federal agencies over local police agencies.
'I have no doubt that the latter are often guilty of serious
invasions of individual rights. But there are more fundamental
questions involved in the interpretation of the antiquated,
cumbersome, and vague civil rights statutes which give the
Department of Justice the right to prosecute state officials.
If the Department of Justice must prosecute local officials,
the FBI must investigate them, and no local agency which is
subject to federal investigation, inspection and discipline is a
free agency. I cannot say that our country could have no
central police without becoming totalitarian, but I can say
with great conviction that it cannot become totalitarian
without a centralized national police. At his trial Hermann
Goering, with great candor, related the steps by which the
Nazi Party obtained complete domination of Germany, and
one.of the first was the establishment of the supremacy of the
national over the local police authorities. So it was in Russia,
and so it has been in every totalitarian state. All that is neces-
sary is to have a national police competent to investigate all
manner of offenses, and then, in the parlance of the street, it
will have enough on enough people, even if it does not elect to
prosecute them, so that it will find no opposition to its
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policies. Eve l tll,.,Oe \\-lo ire sllupplosed to si!)ervise it are
likely to fear it. I belicve that tile salegVuarl of oeul lilerty lies
in limnitiig an v nrational I)olicing or inv estigative ornllization,
first of all to 'at smllll nullnber of strictly federall oftienses, and
secondly to nolnpoliticAl ones. Th'le fact that we mlay have
confidence ill the a(mlniistratioln of a federal investigative
ag1ency under its existing heads does not meanl that it mnay
not revert agatin to tie days when the Departmlent of Justice
was headed by men to whom the investigantory power was a
weapon to be used for their ownr purposes. ('te Sapreme
Court in the American Syqstemn of Government, Robert H. Jack-
son, 1955, pages 70--71).

For these reasons, I will slp )port on the Floor the so-called "Block
Grant" amendment, which would provide for Federal grants to State
la\\ enforcement planning agencies, wThich, in turn, would disburse
these funds to local law enforcement agencies. In my judgement, the
"Block Grant" approach is superior, in that it would place control at
the State level rather than at the Federal level of government.

JAMES 0. EASTLAND.
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INDIVIDUAL VIEWS MESSRS. DIRKSEN, HRUSKA, SCOTT,
AND THURMOND ON TITLES I, II, AND III

Since 1960, serious crime in the United States has increased an
alarming 88 percent. This fact is cause for the gravest national concern.

This is not a partisan issue. It is an American tragedy.
In consideration of the omnibus crime bill, we have sought to

strengthen and improve the proposal sent to Congress. To a limited
extent, these efforts have been successful; The committee bill, however,
still needs further upgrading and refinement.

MINORITY CONTRIBUTIONS

The Omnibus Crime Control Act reported by the Senate Judiciary
Committee bears an unmistakable imprint of constructive Republican
contributions. These contributions range from new substantive
provisions to perfecting technical changes.

ORGANIZED CRIME

The most significant Republican contributions to the bill are those
which increase significantly the tools and financial resources to combat
the scourge of organized crime. In this regard, two major provisions
were added at our insistence.

First, the substance of Amendment 223, introduced on June 29,
1967, by Senators Dirksen, Hruska, Scott, Thurmond and several
others, has been approved. The amendment creates a category of
special financial assistance to state and local governments. Such
assistance has two purposes:

(1) To assist in the establishment or expansion of special prosecuting
groups on a local level to ferret out and prosecute the multifarious

illegal activities of organized crime.
(2) To provide special federal assistance in establishing a coordinated

intelligence network among states including computerized data banks
of syndicate operations and activities. These efforts would be under
the direction and control of State Organized Crime Councils. A special
authorization up to $15 million for fiscal year 1969 would be available
for this purpose.

ELECTRONIC SURVEILLANCE

Another major contribution to efforts to combat organized crime
is found in Title III of the committee bill. To a great degree, this title
reflects the provisions of S. 2050, the proposed Electronic Surveillance
Act of 1967, which was introduced by Senators Dirksen, IHruska,
Scott, Thurmond, Percy, Hansen and others in June of 1967. Included
in the committee bill is the formula for strict impartial court author-
ization and supervision of surveillance and a broad prohibition onl
private snooping. S. 2050 was introduced in the wake of the Supreme
Court's decision of Berger v. New York. It was tailored to meet tilhe
constitutional requirements imposed by that decision.

(224)

Specifically, the sponsors of S. 2050 drew heavily upon the recom-
IacilatioIs of the President's Crime Commission. AMso, the services of
the Commission's expert consultants on organized crime were secured
in preparing the bill. Since S. 2050 was incorporated into the subcom-
mittee bill, it has been further refined and changed to reflect the clear
7idlance of the Supreme Court decision in Katz v. U.S. and con-
4rtlnctive commenlts fromll inlterested parties.

Thile original bill wvhilih rovided the foundation for Title III was
S. 675, a bill introduced by Senator McClellan in January of 1967
for himself and Senator I-ruska.

The electronic surveillance title will provide an essential tool to
law enforcement officials in waging all-out war against organized
crime. Yet, the right of privacy of our citizens will be carefully safe-
guilrded by a scrupulous system of impartial court authorized super-

ision. Such court supervision will monitor and control use of these
techniques by law enforcement officials. A broad prohibition is im-
posed on private use of electronic surveillance, particularly in domestic
rcelations and industrial espionage situations.

Special emphasis on organized crime was essential because of the
tiragic lack of progress made in recent years in bringing the kingpins
of organized crime before the bar of justice. Testimony by Pro-
fessor Robert G. Blakey before the Criminal Laws Subcommittee last
slnlmner indicated:

If you examine the work that was done a number of
years ago, I think you can say the existing program is a
success. But if you examine the existing program in reference
to what could be done, I think you are going to have to say
it is a colossal failure. Let me give you a measuring stick
to test this judgment.

The Department (of Justice) has indentified an estimated
5,000 members of La Cosa Nostra. Between 1961 and 1966,
the Department has succeeded hi indicting approximately
200 of them and convicting approximately 100. That gives
them against the hard core in organized crime about a 2-
percent batting average. With the best we have to offer,
that is, the FBI, the Internal Revenue, the top lawyers of
of the Department of Justice, with an expenditure of $20
million a year over a 5-year period, we have not secured the
conviction of more than 2 percent of the hard core of identi-
fied people. I think there is an indication of failure. And the
reason we haven't been able to get beyond that point is
simply because we haven't given the best men the necessary
legal tool.

As evidence of the Administration's superficial and indifferent
understanding of the threat of organized crime, the Attorney General
recently described the mass of organized crime as a "tiny part" of the
entire crime problem. It is earnestly hoped, however, that the new
arsenal of tools which this bill provides will be effectively used; Senator
Scott does not necessarily support this amendment.

W\e associate ourselves fully with the comments on organized crime
wllich are contained in the committee report in Titles I and III. In
Idoing so, we pay tribute to the long dedication and hard work of the

9.-193--68-15
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chairman of the Criminal Laws Subcommittee, Senator John L.
McClellan.

Further, we urge early hearing on S. 2048, S. 2049, and S. 2051.
These bills were introduced by Senator Hruska and others to provide
additional legal tools to combat organized crime.

STATE AND LOCAL CORRECTIONAL INSTITUTIONS

In the original drafts of the omnibus bill circulated to members of
the Criminal Laws Subcommittee, state and local correctional systems
were either prohibited from participating in the various assistance
programs made available for this purpose or such participation was
severely limited. At our insistence, this vital but tragically neglected
area of law enforcement was restored to an appropriate place within
the statutory framework.

Our nation's prisons must become something more than mere way
stations in criminal careers.

CONTINUATION OF THE LAW ENFORCEMENT ASSISTANCE PROGRAM

On Senator Hruska's motion, language was added to the crime
control bill in committee to insure that the activities and functions of
the Office of Law Enforcement Assistance would be continued until
the appropriations become available to establish and operate the new
program.

The Office of Law Enforcement Assistance was established pursuant
to the Law Enforcement Assistance Act of 1965. This act, which
received substantial minority support in both houses of the Congress,
provided for federal support of research and development into the
problems associated with the law enforcement and criminal justice
systems. Even though the existing program has been grossly under-
funded at a third of its present $20 million authorization and is sub-
stantially undermanned, we feel that it is essential that it be continued
until the new program gets underway. Otherwise, there would be a
significant break in continuity. The staff of 25 would have to be
discharged, transferred to other positions or similar objectionable
readjustments made.

The amendment approved by the committee will insure an orderly
transition.

DEFICIENCIES OF TITLE I

Although we are in substantial agreement with many of the pro-
visions of Title I which authorize federal assistance to state and local
law enforcement agencies, we are not satisfied with the title as re-
ported from the committee. We offered, three major amendments to
the measure in full committee which were narrowly defeated. The first
amendment included the so-called block grants provisions si milar to
those of the House-passed bill. The second amendment would' rein-
state the provisions of the Senate. subcommittee-approved bill in
which the Law Enforcement Assistance Administration would be
independent of the control of the Attorney General. Finally, we
attempted to remove the provisions of the committee bill which prt-
.vide.for federal supplements to policemen's salaries.

We will offer these amendments for consideration by the Senate.

BLOCK GRANTS

The overriding deficiency of the committee bill is the failure to
retain the so-called block grant provisions of the House-passed bill.
lWe offered amendments to reinstate the block grant features in the
fuill committee, but they were defeated by a one vote margin. We will
,ffer them again on the floor of the Senate.

It is the purpose of these amendments to insure that federal assist-
ance to state and local law enforcement does not bring with it federal
domninalion and control nor provide the machinery or potential for the
establishment of a federal police force. Frankly, we fear that S. 917,
without such provisions, could well become the vehicle for the imposi-
tion of federal guidelines, restrictions and eventual domination.

Our block grant amendments would revise Parts B and C of Title I,
to adopt, with some changes, the provisions of Titles II and III of
the bill as it was passed by the House of Representatives. The amend-
ments provide that federal financial assistance to state and local law
enforcement be channeled through "state planning agencies" created
or designated by the several states. These moneys would be allocated
by the state authority to state and local enforcement activities
pursuant to comlpreheensive plans which must be approved annually

bv the federal Law Enforcement Administration. Each state agency
\;ould determine its own priorities for expenditures consistent with
its comprehensive plan.

Local activities could apply directly to the Law Enforcement
Assistance Administration if a state planning agency is not designated
or created within six months after the effective date of the Federal
Act. Specific criteria for comprehensive state plans are set forth in
the amendment to Part C. Funds appropriated for Part C grants would
be available to the states according to their respective populations,
except that 15 percent of the funds would be reserved for allocation
as the Administration may determine.

Of the funds made available to the states 75 percent must be spent
at the local level unless there is no local demand.

W\e offer this amendment for many reasons, reasons which the
llouse of Representatives has recognized and overwhelmingly ap-
iroved.

The House very wisely did not pass a local police forces bill, but a
lawn enforcement and criminal justice bill. Criminal justice is a system
covering law enforcement, court judgments, and corrections. Better
plrotection and security for every individual American necessitates
coordinated and simultaneous improvement in the system, and not
lust a single-shot effort to improve some local police forces. The House
chose to require that states give written evidence of their intentions
to improve their criminal justice systems, in cooperation with local
go vernments, before federal funds could be spent. This is a call for
state responsibility.

Tile administrative complexities and long delays associated with
t,(o many federal grants made directly to local governments are well
d(clnmented. Every member of the Senate has spent long hours trying

be Ieg, bludgeon or cajole some bureaucrat to pry loose from volumi-
,)os dusty files grant applications which have been pending for
11111nthS or years.
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The federal government should concern itself with the coordination
of 50 state programs rather than trying to evaluate, judge, and fund
the projects of thousands of local governments.

The states are ready to assume their responsibilities for action. In
1966 when limited federal funds were offered to the states to establish
.planning commissions to combat crime, 16 states established these
commissions, and eight others have had applications pending with the
Justice -Department for varying lengths of time. During the same 18
,month period, the Justice Department with the active cooperation of
national'organizations representing cities and counties, only managed
to approve a total of 11 grants to both'cities and counties, plus eight
grants for the District of Columbia, out of a potential of over 18,000
cities and 3,000 counties. The published Justice Department facts
show that the states more than other jurisdictions are assuming their
responsibilities. In all, more than one-half of the states have already
received state planning grants. Several more have applications pending.

Within the last month, 47 Governors meeting in Washingtonl

:unanim6usly recommended that Congress push forward with these
bills, but with due regard for required statewide planning and project.
coordination; including provisions for local officials to participate with
the state officials in the development of these programs. The National
Association of Attorneys General recently passed a resolution in
support of the Law Enforcement and Criminal Justice Act as amended
and passed by the House. The unanimous judgment of these state
officials plus a substantial majority of the members of the House of
Representatives is that if creative federalism is to become workable
federalism, then it must move away from direct project grants to

local governments that would bypass state financial and technical
assistance related to the solution of the same problem. Seldom does

.the solution of a problem involve only one functional area; in most
cases other functional elements are directly related.

New York City may have 29,000 policemen, but New York City's
problems of law enforcement, courts and corrections, and juvenile
delinquency extend into the jurisdiction of three states and over 14,400
separate taxing authorities in the New York metropolitan area. Direct

federal aid for police functions in New York City without proper

requirements for concerted action on the part of New York Statte
would be a simple distribution of more federal money with no regard

for the multiplication of benefits that would result from a requirement
,that 'the state approve the grant while at the same time relating the
..grant to. all existing and proposed state programs.

Most direct grants that bypass the states are project-oriented stop-
gap measures, which never approach the level of comprehensive
program orientation and fail to provide measurable evidence that
problems are actually being solved. With $100 million in federal funds

for law enforcement and criminal justice programs, about 350 project
grants are proposed. The House very wisely foresaw the fruitlessness
of scattering these funds among such a minute number of uncoordi-

*nated separate projects. Consequently, the House required that al
coordinated action plan be submitted by each state before the funds
are released.

Administratively, most cities and counties have a greater chance of
getting some of the $20 billion of federal aid funds when they are

processed through a state agency. When they must deal directly with
Washington, the premium is on the new art of "GrantsmanshiP'
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Cerftainly, large cities with several fulltime Grantsmanship Officers
vwould prefer direct relations with Washington. However, our nati)nal

conlcern should be problem solving, with workable programs to meet

local needs. The state will always be the primary administrative unit
tlllt can see that funds are going where they are needed, not where the
Crantsmen are operating.

'I'he prestigious National Council on Crime and Delinquency, in

a recent policy statement on block grants observed:

A serious program of law enforcement assistance will
promote at least pooling of police departments in the major
metropolitan areas. The President's Commission recom-
nended this, and there really cannot be a question of doing it.
Regiollnliza lion, sliar'iig of facilities and services, and realistic
)lannnig :are going to occur. The real question is who will

decide how and hLlich combinations will take place. Cities,
even those with al population of 50,000, cannot do it. Metro-
politan areals alre bevond the jurisdiction of cities. It must be
done either by the state or Federal governments.

The Administration's new bill would leave this decision to
the Attornev General :and the 331 cities with populations
over 50,000." For the law enforcement agencies serving the
other 58 percent of the population, state governments would
make the decisions. The bill passed by the House would leave
to the state planning body the decision in all jurisdictions.
To choose between these it is necessary to look beyond law
enforcement, narrowly construed, to see it as what it is-part
of a larger system.

It is inconsistent to expand direct federal-local relationships at a

timie w\hen the crucial need is for more and better state-local relations.
Direct federal-local actions generate unnecessary misunderstandings,
confusions, and endless debate at a time when local governments are

in need of home rule powers, model court systems, greater state
financial and technical assistance, and modernization of a wide
variety of laws for every functional activity.

The days are long overdue when the unmanageable and unworkable
I)rloportion of 495 separate authorizations for federal aid programs
Slould be revamped, repackaged, and consolidated where feasible,
in the form of block grants to the states in broad program categories.
it. the very least, w hen it comes to adding new grant programs to the
ot;al such as Law Enforcement, Crininal Justice, and Juvenile
)elinquency, state responsibility in urban affairs should be required,
and not optional as encouraged by all bypassing proposals.

But the most persuasive argument in support of increasing state
lresplonsibility for law enforcement was well stated by the distinguished
lilrector of the Federal Bureau of Investigation when he said:

America has no place for, nor does it need, a national
police force. It should be abundantly clear by now that in a
democracy such as ours effective law enforcement is basically
al local responsibility. In the great area of self-government
reserved for States, counties and cities, the enforcement of the
l:Lws is not only their duty but also their right.

W\e agree.
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INDEPENDENT LAW ENFORCEMENT ASSISTANCE ADMINISTRATION

fin pursuit. bf one,of the sa'me objectives of the block grant provi-
sions, 'namely tihe prevention of federal' domination and control of
(state and' lo06al':lav; enforcement, the Criminal Laws Subcommittee,
upon the'init.a'tive of'Chairman McClellan, added a provision to its
bill for. the. etablishment of an independent LaR\ Enforcement
Assistance'Administration to'administer the federal aid program. The
administering agency was to be headed by a three-man board ap-
pointed: bythe President with the advice and consent of the Senate.
Minority'party representation was assured by the requirement that
one of the thre6 men'would be a representative of the party out of
power. '

The subcommittee bill provided:
In the exercise of its functions, powers, and duties, the

Administration shall be independent of the Attorney General
and other offices and officers of the Department of Justice.

This was deemed essential to insure that, as much as possible, the
law enforcement assistance program would be administered impar-
tially and free from political pressures. Also, it was considered to be
important to refrain from placing in the hands of one man the poten-
tial power of granting or denying federal financial assistance in very
large amounts to state and city law enforcement agencies.

It is regrettable that the provision for the independent status of
the Administration was dropped from the bill. We attempted unsuc-
cessfully to reinstate the provision in the full committee, and will
urge its adoption on the floor of the Senate.
, In short, we don't want the Attorney General, the so-called "Mr.

Big" of federal law enforcement to become the director of state and
local law enforcement as well. It is true that the Attorney General is
chief law enforcement officer of the federal government. But he is not
chief law enforcement officer of states or cities. We believe America
does not want him to serve in this latter capacity.

Organization and management experts may object to a dilution of
executive authority, but we want no part of a national police force.
Such dilution, if a price at all, is a small price to pay to preserve a
fundamental balance of police power.

'We don't want this bill to become the vehicle for the imposition
of federal guidelines, controls, and domination.

POLICE SALARY SUPPORT

The Administration's original proposal to Congress in early 1967
contained a feature allowing up to one-third of each federal grant to
be utilized for compensation of law enforcement personnel. In the
hearing record of both the House and Senate Judiciary Committees,
this provision proved to be quite controversial. When the House
Committee reported the bill, the provision for salary support was
deleted. Commenting on this action, the committee report on page 6
stated:

The committee deleted all authority to use grant funds
authorized by the bill for the purpose of direct compensation
to police and other law enforcement personnel other than for
training programs or for the performance of innovative

functions. Deletion of authority to use Federal funds for
local law enforcement personnel compensation underscores
the committee's concern that responsibility for law enforce-
ment not be shifted from State and local government level.
It is anticipated that local governments, as the cost for
research, innovative services, training, and new equipment
developments are shared by the Federal Government in the
programs authorized in the bill will be able to devote more
of their local resources to the solution of personnel com-
pensation problems. The conmmittee recognizes that adequate
compensation for law enforcement personnel is one of the
most vexing problems in the fight against crime.

We wholeheartedly subscribe to the House committee's view. There
is indeed a grave concern that responsibility for law enforcement not
be shifted from the state and local levels.

The Senate Criminal Laws Subcommittee also deleted a similar
provision by an overwhelming vote, but.subsequently a somewhat
modified salary provision was reinstated. In modified form, up to
one-third of each grant could be made available to pay one-half the
cost of salary increases for law enforcement personnel. Even with this
modification, we must strongly oppose the provision. This is not
because we are indifferent to the low pay of the nation's law enforce-
ment officers. It is because we fear that "he who pays the piper calls
the tune" and that dependence upon the federal government for sal-
aries could be an easy street to federal domination and control.

In addition, this provision would not have equal application or
provide equal benefits to all law enforcement officials. In fact, most of
the nation's 400,000 police officers would not be eligible because under
the committee bill only local jurisdictions or groups of local jurisdic-
tions with populations of more than 50,000 would be eligible to apply
for grant aid. Thus, those smaller jurisdictions, some 80 percent of the
nation's total with 58 percent of the population, would not be eligible
for grant assistance. Who is to say that the officers of City A which
ncelets the population standard could receive federal salary supple-
'nents whereas tIhe officers of City B, perhaps an adjoining community
whose population requirements rdo not meet the test, could not qualify.

The unfairness of the Administration proposal becomes crystal
clear when it is considered that not all large cities and policemen will
be beneficiaries of federal law enforcement grants. This is so because
there is simply not enough federal money to go around. Thus, City C
which perhaps got its application in early or whose political leadership
wans in favor with the Department of Justice received a grant and salary
sllpport, while City D with the same needs, the same crime problems
and same low pay scales was left out because its application was tardy
o)r not in compliance with contemporary federal notions on what a
good application should contain. What could be more manifestly
,infair?

Fiinllly, it should be noted that once salary support is granted, it
would be difficult if not impossible for the federal government to
lbanndon its assistance, thus leaving a permanent dependence on the
federal treasury.

TITLE II

The spectre of American society-the greatest in the history of the
orldl-plulnging into chaos as thle national fabric unravels into law-

MI,
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lessness is alarming. It is that spectre that urges us to support thisomnibus measure in hopes' to reverse that ever-quickening trend. Nohonest and' conscientious' effdrt tod restore; effective law enforrementand fair criminal justice- 2 no' matter 'how many dollars are spent orwires tapped or guns controlUbd- an hdpe for success without dealingwith the technical problems df admiiissibility of evidence and appellatereview' of criminal cases.
To control criminal conduct, our American system requires, somemeans of getting control of the criminal-the person breaking the law.Society has no more effective means of controlling a criminal than lawsand penalties for violationss of those laws. To impose the penaltiesrequires conviction of' the' criminal. To convict criminals, relevant,competent and, material proof, rising to the degree of beyond a reason-able doubt, must be admitted' into.o evidende for the trier of the facts-judge or jury-to weigh and- determine. Without such evidence, lnointelligent, competent, and above all; fair decision can be made. In anincreasing number of cases, such evidence is unavailable, not becauseit does not exist or cannot be discovered, but because it is inadmissible

for certain court created reasons.
The exclusion of voluntary confessions, including admissionsagainst interest, is perhaps the most significant problem in obtainingcriminal convictions. Members of the Subcommittee on CriminalLaw and Procedure have heard scores of respected and competentwitnesses testify that such exclusion has seriously crippled lawenforcement. Not only is the actual confession rendered useless butany "lead" or "clue" to other independent evidence provided by theconfession is so "tainted" that it is inadmissible and therefore useless.District attorneys and State' Attorneys General from cities and statesthat are in serious trouble in the war on rising lawlessness, shockedthe sensibilities of many of us on the Committee with reports of theever-increasing numbers of criminals who are patently guilty andwho walk out of courtrooms because the principal evidence againstthem was ruled inadmissible. This result was attributed to the rigidand' technical application of exclusionary rules laid down by appellatecourts. Distinguished judges, appellate and trial, voiced similarconcern in urging Congressional action. Our hearing record is repletewith such pleas for help. In our own self-defense, this destructivetrend must be reversed. Are we to sit idly by while, through theoperation of a legal technicality, innocent people are ravaged by self-

confessed marauders? Is society to render itself incapable of self-protection? Should it be as the famed jurist, Benjamin Cardozo, onceasked, that "the criminal is to go free because the constable hasblundered?"
The provisions of Title II attempt to right the imbalance in thescales of justice. We have agonizingly weighed the rights and equitiesof the individual against those' of society. We have tried to the bestof our consciences to strike the balance true.
This title would restore the test for the admissibility of confession'sin criminal cases to that time-tested and well-founded standard ofvoluntariness. It would avoid the inflexible rule of excluding sluch

statements solely on technical grounds such as delay or failure to warnlthe accused as to his rights to silence or to counsel. We have notlnullified, however, the rights of defendants to the safeguards olfederal law or the Constitution. On the contrary, we have provided a
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nlore reasonable rule in that the judge shall consider all the defendant's
rights (speedy arraignment, silence, counsel, knowledge of offensecharged) and their possible violation in deciding as to the voluntariness
of the confession and thus its admissibility.

We also have attempted to deal with the imbalance in our delicatefederal system caused by the ever-growing tendency of federal courtsto disrupt the finality of state court adjudications, particularly with
reCs)ect to the admissibility of confessions.

Never-ending proceedings are continuously sought in federal courtsto overturn the final adjudications of state courts in criminal cases.T'ilis dilution and disruption of state criminal law enforcement is partof the serious deficiency in dealing with criminal conduct. In thisrespect, Title II lprovides for the Congress to exercise its very clearal'thority under the Constitution to create the appellate jurisdiction
of the federal courts. Such jurisdiction would be limited by excludingthe issue of admissibility of confessions that have been adjudicated
in the highest court of the state.*

Another area in which we have reached a ridiculous stage in thecriminal process is where eye-witnesses and victims of crime are notpermitted to identify the criminal in court. Such a situation ariseswhen a witness happens to see the defendant subsequent to the com-Iisision of the crime at a time when the defendant is in police custodyand when he does not have a lawyer present. This rule finds no direct
or indirect support in the Constitution. Justice Black pointed out suchlack of precedent in dissenting from the decision that established therIlle. The majority of the court strained the Sixth Amendment's
right to counsel concept in order to find the power to exclude suchtestimony. The result offends the conscience and erodes the law ofevidence. The justice also pointed out that the court has no powerto establish such a constitutional rule of evidence for a state court.·Title II would permit the admission of eye-witness testimony infederal courts without regard to intermediate observations by the\\itnless of the defendant. It also would limit the federal appellatejiurisdiction in state cases where that issue is sought to be reviewed.*

The disruptive influence that federal courts have had in state crim-ilnlil prosecutions is reflected in the area of federal habeas corpus. OurSlibcommittee hearings revealed extensive abuse of the federal habeas
(or'lus proceeding, since it results in the continuous litigation and'clitigation of issues settled in the state courts. The appalling figuresth;lt demonstrate the explosive growth of such petitions in the federalco'urts are set out in the hearings and in this report. The statisticsIre staggering to us and to the courts. Orderly administration of'riillinal justice is imlpeded by the proliferation of such a device toic'-tpe the final adjudi.ation of state courts. All are agreed that most;llp)lications are frivolous and w-ithout merit. To allow indiscriminate
'-e elf this device to frustrate other legitimate functions of the courts

a\-:rt:s our efforts to obtain justice. Again, the federal courts will4l d(liscilline themselves with self-restraint. To return balance to the;illlllistration of justice it is necessary for the Congress to use its
iPW\\er under the Constitution and clearly regulate the jurisdiction

I' llie federal courts. Thus, we would limit federal court jurisdiction
t, direct appeal and certiorari in certati state criminal cases. The

' lntor Scott does not associate himself with those views in support of limiting the annellate jurisdlicsionI, f"!,,'rl courts and curtsiline habeas corpus proceedings. For an extended statement of his position on this'ciOl: an. see his Individual Views at p. 209 of this Renort.
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practice of abusing federal :habeas: corpus procedures as a substitute
for direct appeal must cease'to. overburden our system of criminal
justice.*

TITLE III

While we strongly agree with the report of the Committee on Title
III, we feel that it is necessary to add certain additional comments.

HISTORY OF THE LEGISLATION

Title III, as the report notes, is essentially a combination of S. 675
introduced by Senator McClellan and S. 2050 introduced by Senator
Hruska. S. 675 was, of course, modeled on the wiretapping bill first
introduced under the Kennedy Administration. It had the strong sup-
port of Nicholas deB. Katzenbach, when he was attorney general.
Indeed, it was not until the present Attorney General assumed his
position that the position of the Department of Justice changed.

S. 2050, on the other hand, finds its origin in the proposal which
the President's Commission on Law Enforcement and Administra-
tion of Justice had before it when it made its recommendation that
"'legislation should be enacted granting carefully circumscribed author-
ity for electronic surveillance to law enforcement officers .

This proposal was put into legislative form, prior to the Supreme
Court's decision in Berger v. New. York, 388 U.S. 41 (1967), and it
was introduced in the House of Representatives as the Ford-McCullock
bill, H.R. 13275. Because ,of the opposition of the Administration,
no action has been taken on this proposal in the House. Following the
Supreme Court's decision in Berger, which laid down the Constitu-
tional, criterion for electronic surveillance legislation. H.R. 13275 was
reworked and introduced as S. 2050. The Republican and thus biparti-
san' character of Title III thus is clear.

THE NEED FOR THE LEGISLATION

The report itself admirably documents the pressing need for the
proposed legislation. Certain additional comments are, however,
necessary.

The question of need divides itself into two broad areas: national
security and organized crime.

The need to use these techniques in the national security area seems
all but obvious. The reasons were noted by Herbert Brownell, when
he was attorney general during the Eisenhower Administration. He
said:

It is almost impossible to 'spot' [communists and spies]
since they no longer use membership cards or other written
documents which will identify them for what they are. As a
matter of necessity they turn to the telephone to carry on
their intrigue. The success of their plans frequently rests
upon piecing together shreds of information received from
many sources . . . The participants in the conspiracy are
often dispersed and stationed in various strategic posi-
tions . . .

Senator Scott does not associate himself with those views in support oflimiting the appeUatelurisdictiO"
of federal courts and curtailing habeas corpus proceedings. For an extended statement of his position on this
legislation, see his Individual Views at p. 209 of this Report.
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Attorney General Brownell also commented on the need to deal
with these indiviluals in the traditional American way. He observed:

[Ilt is not enough merely to uproot [them] fromn government
or out of other sensitive positions in industry or commerce.
They should be tried fairly with all ;he constitutional siafe-
guards to an accused that our law provides. But if the evi-

dence establishes their guilt. be it from their overt acts or
from the lips of the confederates, or from intercepted evi-
dence obtained by federal officers, . . . these wrongdoers,
too, should be put away where they will no longer continue to
prey on the liberty and freedom of [the] nation. The mere
fact that they have cleverly resorted to the telephone .
to carry out their treachery should no longer serve as a shield
to punishment.

Indeed, every .\ I torecy General since 1931 has thus recognized this
needl. Fortner zLtorneS Geneji..l' Tom C. Clark, for example, put it this
way. "It seems to me imperative to use [wiretapping] in cases vitally
affecting domestic security or where human life is in jeopardy . ..

He also observed: "TIt seems incongruous that existing law should

protect our enemies and hamper our protectors." With the case for
need in this area, we take it, thefefore, no one seriously doubts it any
longer.

Organized crime cases stand on a similar footing. The President's
("rime Commission, aptly summed it up in these terms:

In many ways organized crime is the most sadistic kind

of crime in America. The men who control it have become rich
and powerful by encouraging the needy to gamble, by luring
the troubled to destroy themselves with drugs and ex-
torting the profits of honest and hardworking businessmen,
by collecting usury from those in financial plight, by maiming
or murdering those who oppose them, by bribing those who
are sworn to destroy them. Organized crime is not merely
a few preying upon a few. In a very real sense it is dedicated
to subverting not only American institutions, but the very
decency and integrity that are the most cherished attributes
of a free society. As the leaders of Cosa Nostra pursue the
conspiracy unmolested in open and continuous defiance of the
law, they preach a sermon that all too many Americans heed:
the government is for sale; lawlessness is the road to wealth;
honesty is a pitfall and morality a trap for suckers.

That electronic surveillance techniques are necessary to meet this
challenge also seems clear. This was the conclusion of the President's
own Crime Commission.

When the President called together his Commission on Law En-

forcement and the Administration of Justice, he asked it "to determine
why organized crime has been expanding despite the Nation's'best
efforts to prevent it." The Commission identified a number of factors.
The major problem, however, related to matters of proof. "From a
legal standpoint, organized crime," the Commission concluded,
"continues to grow because of defects in the evidence gathering
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:rocess." The Commission reviewed the difficulties experienced ineveloping evidence in this area in these terms:
Usually, when a crime is committed, the public calls

the police, but the police have to ferret out even the existence
of organized crime. The many Americans who are compliant
"victims" have no incentive to report the illicit operations.
The millions of people who gamble illegally are willing
customers, who do not wish to see their supplier destroyed.
Even the true victim of organized crime, such as thosesuccumbing to extortiof, are too afraid to inform law
enforcement officials. Some misguided citizens think there issocial stigma in the role of "informer," and this tends to
prevent reporting and cooperating with police.

Law enforcement may be able to develop informants but
organized crime uses torture and murder to destroy the partic-
ular prosecution at hand and to deter others from cooperat-
ing with police agencies. Informants who do furnish in-
telligence to the police often wish to remain anonymous and
are unwilling to testify publically. Other informants arevaluable on a long-range basis and cannot be used in publictrials. Even when a prosecution witness testifies against
family members, the criminal organization often tries, some-
times successfully, to bribe or threaten jury members or
judges.

Documentary evidence is equally difficult to obtain.
Bookmakers at the street level keep no detailed records.
Maain offices of gambling enterprises can be moved often
enough to keep anyone from getting sufficient evidence for a
search warrant for a particular location. Mechanical devices
are used that prevent even the telephone company from
knowing about telephone calls. And even if an enforcement
agent has a search warrant, there are easy ways to destroy
written material while the agent fulfills the legal requirements
of knocking on the door, announcing his identify and purpose,
and waiting a reasonable time for a response before breaking
into the room.

The Commission then concluded, simply enough, that under
"present procedures, too few witnesses have been produced to provethe link between criminal group members and the illicit activities
that they sponsor." It was in this context, therefore, that the Com-
mission examined the testimony of law enforcement officilas thatelectronic surveillance techniques were indispensable to develop
adequate strategic intelligence concerning organized crime, to setup.specific investigations, to develop witnesses, to corroborate theirtestimony, and to serve as substitutes for them. The Commission thenreviewed the arguments for and against the use of these techniques.
examining in particular the New York experience, and concluded:

All members of the Commission agree on the difficulty
of striking the balance between law enforcement benefits
from the use of electronic surveillance and the threat to
privacy its use may entail .

All members of the Commission believe that if authority
to employ these techniques is granted it must be granted

only with stringent limitations . . . All private use of
electronic surveillance should be placed under rigid control,
or it should be outlawed.

A majority of the members of the Commission believe
that legislation should be enacted granting carefully cir-
cumscribed authority for electronic surveillance to lawenforcement officers to the extent it may be consistent with
the decision of the Supreme Court in People v. Berger..

'I'lie conclllsion of the President's Crime commission echoes the
iinlilar findings of the English Privy Councillors.

In Julne of 1957, three Privy Colncillors rwere appointed to in-quire into the intercel)tion ,of communications in Great Britain.'I'lieir Report dealt onilv withll wiretapping, but its conclusions areeqtally appl)lica;ble to all forls of electronic surveillance. Thle practiceier a twenty year period vils examined. After reviewing the British
explerience in great deptlh, they concluded:

If it shotulil be slid thatl at least the citizen would have
the assuralce that his own telephone would not be tapped,
this would be of lit tle comrnfort to him, because if the pIowersof the Police are allow\ed to be exercised in the future, as
they have been in the ipast under the safeguards \ve have
set out, the telephone of the ordilary law\-abiding citizen
would be quite irnnutle . . . [1lf it is said that when the
telephone wires of a sutspected criminal are tapped allmessages to hlil, innocent or otherwise, are necessarily
intercepted too, it, should be remembered thilt this is really
no hardship at all to the innocent citizen. This cannot
properly be described as all interference with liberty; it is
al inevitable consequence of tal)pping the telephone of thecriminal; but it has no harmful restults ... The citizen imust
endure this inevitable consequence in order that the nl;in
purpose of detecting and preventing crime should be
achieved. We canfiot think, in ally event, that the fact,
that innocent messages mlay be intercel)ted is any grlouid
far depriving the Police of a very powerftul weapon in their
fight a:gainst; crilne and cri(inials. . ... To abandon the
)o\\er now wOUld be a concession to those who are desirous
of breaking the law in one form or another, without any
advantage to the community whatever.

It, is in this context that we find so wholly without support theposition of the present Attorney General, Ramsey Clark. Mr. Clark
has I)lblicly taken the position that electronic surveillance is "neither
effective nor highly productive." He has testified that "there are,,llly a sniall proportion of all crimes where it could be utilized at alla.Ii as to these it would not be a significant investigative device."
lidllyv, he has suggested that his position is somehow based on arevie\m- of "hundreds and hludreds of bug and wiretap" records.

We find this conclusion incredible. Indeed, it is not even supported
v!V others within the Department of Justice itself. J. Edgar Hoover,thle Director of the Federal Bureau of Investigation, has publicly

"utesd that "we would never know what we do (know) about the Cosa.\sstira without electronic surveillance." William O. Bittlnan, who
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successfully prosecited: James Hoffa and. Bobby Baker, described the
effectivenes of.;electrioic surveillance':in these terms:

In Las Vegas, the Government learned from bugging the
amount of money that was. being skimmed, who was doing
the skimming, how the skimming was done, wvho the couriers
were that were delivering the money around the country,
when they were leaving and who was going to receive the
money.

He then observed:

How can you say this was no help to law enforcement?

Finally, the Committee received conclusive evidence stemming from
the files of the Department itself which rebuts the Attorney General's
position. Professor G. Robert Blakey during the hearings presented
to the Committee the comprehensive analysis of ten documents made
public during an organized crime prosecution which represents the
product of approximately three weeks of electronic surveillance of
only one organized crime boss.

SCOPE OF THE LEGISLATION

While we agree in broad outline with Title III as it is presently
drafted, two aspects of it seem to us on further reflection to be unwise.

First, as now drafted, Title III will limit ou the federal level the
use of electronic surveillance techniques to certain designated offenses.
As an isolated issue this approach has much to say for it. The use of
these techniques should be carefully limited. Placing a category
limitation on the kinds of investigations in which they may be em-
ployed is one obvious way of limiting their use. Yet when this limita-
tion is placed in the context of the other limitations in the bill, it seems
to us to be both unnecessary and unwise. First, there is, of course, no
Constitutional reason why these techniques may not be used in the
investigation of any offense. Nothing the Supreme Court said in either
Berger or Katz indicates that such a limitation is necessary or desirable.
Second, if all of the other standards set out in the Title can be
met, we fail to see why the use of these techniques should be further
restricted. We note particularly the requirement that other investiga-
tive procedures have been tried or reasonably appear to be unlikely to
succeed if tried or to be too dangerous. Can we seriously suggest to
the American people that all constitutional methods of law unforce-
ment should not be used to attack our mounting crime problem? How
can we justify enacting legislation which recognizes safe havens for
certain kinds of criminal behavior? organized crime has not seen fit
to limit itself to any set of fixed list of offenses. Why should we so tie
the hands of law enforcement? Third, present search and seizure law
does not draw a distinction in the kinds of cases in which search
warrants may be issued. Why should electronic surveillance, which is
but another form of search and seizure, be so limited? Should we have
one standard for the routine case and another, more strict standard
for the organized crime or national security case? This kind of double
standard cannot be justified. Finally, New York has had a court order
electronic surveillance system for an number of years now which has
not been so limited and it has not been shown that its absence has
caused any difficulty. For these reasons, we intend to propose to offer

on the Senate floor an amnendment to Title III which would eliminate
the distinction in the kinds of cases in which electronic surveillance
may be used.*

Second, as now drafted, Title III will set federal standards for the
uIse of these techniques by State law enforcement officers. At the
time S. 2050 was drafted and introduced there was little or no state
iactivity in this area. Concern was expressed that if the Congress acted
somle States might be encouraged to act and they might not act
responsibly. Loose or inadequate legislation might be enacted. Recent
activity on the State level, however, has proven that fear unfounded.
,Legislation is now pending in California, Rhode Island, Pennsylvania

and New Jersey which would set up court order systems. Legislation,
too, has passed at least one house of the State legislatures in New
York and Michigaln. ' his legislation appears to have been carefully
drawn. This Body has lto stuperior \visdom in this area. Indeed, as Mr.
,lustice Brandeis rightly observed in New State Ice Co. v. Liebmann,
285 U.S. 262, 280-311 (1932) that:

It is one of the happy incidents of the federal system that
a single courageous State may, if its citizens choose, serve as
a laboratory, and try . . . experiments without risk to the
rest of the country.

T'his is not, of course, to say that the States should have a free hand.
But it is to say that it is not necessary for us to intervene, for the
States are already subject to the same basis constitutional limitations
that we are. The teaching of the Supreme Court in Berger v. New
York makes that unquestionably clear. Any State legislation in this
area must pass muster in the Supreme Court. We see no good reason
whv it should pass review here too. A healthy federalism demands
that the States be left unfettered within the same constitutional limi-
t.ations that we ourselves are free to act. No one has established a
need for the Congress to set federal standards in this area any different
tllhan those already set by the Supreme Court. Apart from wiretapping,
where the experience with Congressional action in the past has not
been happy anyway, the.States are now free to act. It is not necessary
for us to authorize them to act. We see no good reason why we should
no\w step in and prevent them from following their own judgments.
Consequently, we intend to offer on the Senate floor an amendment
which will eliminate from Title III those aspects of the bill which
now set federal standards for state law enforcement.*

EVERETT MCKINLEY DIRKSEN.
ROMAN L. HRUSKA.
HUGH SCOTT.
STROM THURMOND.

'Senator Scott does not necessarily support this amendment.



authority. Federal jurisdiction is made to invade an area which shouldbe reserved to state and local authorities. The federal law should under-
take to deal with interstate shipment and movement of firearms insuch a way as to enable and assist state enforcement officials to
enforce their laws in this field, and without needless and undue pre-
judice and hardship to the millions of lawful owners and users. This
Title IV fails to do.

3. The Title prohibits some presently legitimate methods and
avenues of commerce in firearms. This is an objectionable and harmful
tl)proach for several basic reasons. It would be a precedent for leading
to further elimination of additional legitimate sales channels. It confers
a monopoly power in remaining avenues of commerce. It would sub-
stantially prejudice the lawful owner and uses because of increased
cost incurred in buying new arms; and because in parts of America itwould make purchase of guns difficult, and in some instances would
1 revent acquisition. This latter situation would result from the Title's
imposition on dealers of severe burdens of assuring that sales are
made only to persons who would not mis-use their purchasers, but
(loes not confer upon the dealer the means by which he can get reliable,
ilformed information upon which to make a decision. In many waysthere is less assurance that a sale over the counter would be to an
ineligible purchaser than if the sale were by mail order under procedures
set out in the proposed substitute to Title IV.

4. Another basic defect of the regulatory scheme in Title IV and in
the Administration proposal is the fact that the remaining commercial
firearms dealers would be subjected to severe federal criminal sanctions
without the ability to safeguard or protect themselves against liability.
Under the proposed Section 922(b) of Section 901, it would be afederal crime for any licensed dealer to sell any firearm to any pur-
chaser (over-the-counter or through the mails) who the licensee knows
or has reasonable cause to believe is not lawfully entitled to receive or
prossess a firearm because of the operation of any state or local law
applicable at the place of sale or delivery, or to non-residents and
persons under 21 in the case of handguns. At his peril, the dealer is
charged with the responsibility for establishing the bona fides of the
( ransaction. There is no provision for the requirement of a sworn state-
mlleut from the purchaser. There is no provision to send a copy of the
statement to the purchaser's local police for verification of the informa-
tion contained in the application. The dealer is on his own. MAany
jurisdictions impose stringent or vague restrictions on the sale of fire-
ilrms. The District of Columbia forbids sales of handguns to felons,
narcotics addicts, vagrants or prostitutes. Texas law forbids sales to
'undesirable" persons. [n many instances these laws are not rigidly

enforced or dealers are given relief if reasonable precautions were
taken to establish the identity and qualifications of the purchaser.
BImlt in Title IV, the dealer is not even given the benefit of a sworn
slttement from the purchaser or a police check.

Under Title IV all sales in technical violation of state law or city
r(dinance would become federal offenses. This means imposition of

dllties and burdens on. dealers far beyond reasonable commercial
practice. The caution that would be forthcoming from dealers wouldcertainly lead to inability of many lawful users of guns to purchase new
ones.

INDIVIDUAL VIEWS OF MESSRS. DIRKSEN, HRUSKA,
THURMOND, AND' BURDICK ON TITLE IV

The need for up-dating federal legislation regulating firearms i:generally recognized The issue is not whether a bill on this subject
be enacted, but rather what kind of measure should be adopted.

The National Firearms Act dealing with destructive devices andpopularly known as the "Machine Gun" Act was enacted in 1934.
The Federal Firearms Act dealing with firearms for sporting purposeswas enacted in 1938.

No general revision or comprehensive amendments have been madesince original enactment. The passage of time as well as the vast
and alarming increase in crime combine to make it necessary that anup-dating be made of both Acts.

Purposes of such legislation should be directed to-
(1) Regulate more effectively interstate commerce in firearms

so as to reduce the likelihood that they fall into the bands of thelawless or those who might misuse them.
(2) Assist the States and their subdivisions to enforce their

firearms control laws and ordinances.
(3) Help combat the spiralling increase in serious crime in the

United States.
(4) Strictly regulate the manufacture, sale, transfer and posses-sion of destructive devices by federal registration and heavytransfer taxes.

In the process, care should be exercised not to interfere with the
legitimate uses of firearms by the millions of law-abiding citizens w'ho
acquire, transport, and possess them for hunting and other recreational
pursuits, self-protection, and other lawful uses.

It is submitted that Title IV of the pending bill is fundamentally
objectionable in its approach and in its provisions. It would be in-
effective to achieve the declared objectives. It would be harmful to a
greater degree than helpful.

The undersigned intend to propose a substitute which will more
effectively achieve the declared goals and which will rest It in better
enforcement.

OBJECTIONS TO TITLE IV AS REPORTED

1. The Title embraces and joins in one measure the subject matter
of both destructive devices and firearms for sporting purposes. This
is faulty from a legislating technique since it departs from the logical
division of subject matter which has prevailed for a third of a century.
SeDarate Amendment of the two Statutes would be preferred procedume.
The subject matter is different in each Act. Its treatment is different.
Our substitute would preserve the differentiation between destructive
devices and sporting firearms.

2. In resorting to a prohibition concept by outlawing mail order sales
of firearms, difficult enforcement problems are created for the federal
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LICENSE. FEE rSCHEDULES
The license fee schedule rp in Titl

diserimatory against esmal b in Fitsl IV is unreasonable andeit.e s candomr mamndt businoS. Firdt, it must be noted thatthere is commo agreement,on the fee schedule for dealers. Both
Title IV nd our amendment Provide_ hat there should be an initiallicense f of $25 and $10 rnw cargeannually thereafter Thispoint is not an issue. This represents an increase over the existingFederal Firearms Act which requires a $1 dealer fee.

There is strong disagreement however, as to license fees for manu-facturers and importers. Existing law specifies a $25 fee. Our amend.ment raises this charge to $50. In Title IV, the fee would be elevatedto $500 for manufacturers and importers of firearms, and $1,000 formanufacturers and importers of destructive devices and ammunitionfor destructive devices.
No justification was ever submitted in the hearings for this drasticincrease. Undoubtedly, the large New England manufacturers would

not be adversely affected by the increases. However, it would grosslydiscriminate against small business particularly those who engage inspecial order and customizing work.
Federal gun control legislation is not a revenue measure; it seeksto regulate legitimate firearms commerce. License fees should be setat reasonable and non-discriminatory levels.

STANDARDS FOR OBTAINING FEDERAL FIREARMS LICENSES

In the existing Federal Firearms Act of 1938, there are minimalrequirements for obtaining a federal manufacturer's or dealer's license.As a result, many persons who are not genuinely engaged in thebusiness of manufactu.ring and selling firearms have obtained licenses
by payment of the nominal fees. There is general agreement that theserequirements should be strengthened. Section 3 of our amendmentimposes three'new requirements:

1. An applicant must be 21 years of age.
2: The applicant must not be prohibited from transporting,

shipping,: selling or receiving firearms in interstate commerce bythe provisions of the act.
3. The applicant must not have' willfully failed to disclose anymaterial information required or made any false statement inconnection with this application.

These requirements are also contained in the amendment offeredby Senator Dodd. In addition, three other requirements are imposedby Dodd.
The Secretary of the Treasury shall deny the issuance of a manufac-

turer's, Impoer'r's, or dealer's license if he finds that-1. iThe applicant has willfully violated any of the provisions ofthe act or regulations issued thereunder.
2. The applicant does not have or does not intend to have andmaintain business premises for the conduct of his business.3. The applicant, by reason of his business experience, financialstanding or trade connections, is not likely to commence businessoperations or to maintain operations-in compliance with the act.We do not strongly object to the provision pertaining to wilfulviolation of the act. However, it is felt that this was covered in thestandard denying a license to a person who is prohibited from trans-
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porting, shipping, or receiving firearms under the provisions of the act.As for the requirement of maintaining or intending to maintain busi:ness premises, it is noted that under existing regulations implementing
the Federal Firearms Act, a similar requirement is already in existence.
This requirement apparently is only selectively enforced. A memoran-
dum submitted to the House and Senate committees by the Treasury
Department last year during the firearms hearings indicated that in one
survey cotduclted by the TIreasury in the Middle Atlantic Region, of
a,pproximately 5,000 licensees cllecked, approximately 1,500 licenseswere either revoked or not renewed because of failure to maintain
business premises or to be engaged in the firearms business.

There is a real problem of definition as to just what constitutes a
business premise. This could be the basis for arbitrary or capricious
action on the part of those charged with enforcement of the act.

NMost objectionable and strongly objected to is the requirement that
the appliclant, by reason of his business experience, financial standing
,r trade comlections, aw-ill be likely to commence operations or maintain
operations in compliance with the act. This provision was strongly
opposed to by several witnesses during the 1967 hearings. There seems
to be little question but that it does arm the Secretary of Treasury or
1his delegate wvith very broad authority to issue or deny licenses.Although there is opportunity for appeal and a hearing procedure,
this remedy would be of little consolation to the small businessman
such as a rural general store or crossroads gas station which conducted
:[ vAery small business for the convenience of his customers. Such per-
sons would lack financial resources to take advantage of whatever
remedies the appeal procedure might offer.

The colloquy between Senator Hruska and the Attorney General
it pages 930 and 9:1 of the 1967 Senate firearms hearings is pertinent.

When asked i)y Sen ator Hruska to comment on the "not likely
to comply" standard, the Attorney General replied:

This points up another respect in which this bill in my
judgment is superior to yours, because yours does not
require the licensee have any place of business or any regular
establishment. We think that is important. We think the
licenses should be issued to dealers, to dealers with a regular
place of business. We believe that the Government can
enforce this and can enforce it effectively, and the Secretary
can proceed through inquiries and regulations.

When asked again to comment by Senator Hruska, the Attorney
General replied:

"He has recourse through the Administrative Procedure
Act."

In the proposed substitute, the three requirements of S. 1853 have
b)een retained. Furthermore, we have added the "willful violation"requirement, while rejecting the other proposed requirements for thereasons stated above.

CONTROL OF DESTRUCTIVE DEVICES

Universal agreement exists that the so-called destructive devicessuch as rockets, mortars, bazookas, crew-served artillery should bethe subject of strict federal regulation. A few collectors of firearms
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find these artticles interesting. They are also found in museums, butthere are no legitimate sporting purposes for these devices.
But there is a fundamental disagreement as to the most appropriateand effective method of regulation, In the 89th Congress, Senator Dodd

introduced S. 1591 on behalf of the Administration. This bill wouldplace destructive devices within the framework of the National Fire-arms Act of 1934. This act presently regulates machine guns, other
fully automatic weapons, and sawed-off rifles and shotguns by pro-viding a system of federal registration and heavy transfer taxes ($200)
on each sale or transfer. Subsequently, Senator Hruska also introduced
amendments to the National Act in the 89th Congress; S. 3878. Thisbill was similar to S. 1591, but it was somewhat stronger in several
provisions. For example, the penalty provisions were substantially
increased to provide maximum penalties of up to 10 years imprison-ment and $10,000 fine.

In the 90th Congress Senator Hruska introduced S. 1854, a measure
identical to his previous National Act bill. All three measures, S.1591, S. 3787, and S. 1854 have received strong public endorsement
and support from interested sporting groups, including the NationalRifle Association, the National Shooting Sports Foundation, the
National Wildlife Federation, the Wildlife Management Institute,

For unexplained reasons, S. 1591 was not reintroduced in the90th Congress. Instead, Senator Dodd introduced, on behalf of the
Administration, a highly controversial and strongly objectionable
feature of S. 1, Amendment 90 (which is incorporated into Title IV)which would control destructive devices by requiring prior approval
of local police in the form of a sworn statement before a person couldpurchase one of these weapons. First, it must be questioned whether
or not the federal government can constitutionally impose a duty ona state or local official to perform an affirmative act, such as theexecution of a sworn statement. Yet this is what the provision appar-ently requires. In response, it may be argued that there is no burden
to act imposed on the law enforcement official, but that the burdenis placed only on dealers and purchasers who must obtain the state-ments. This may be technically correct, but the practical effect is
to place a burden on the local police.

However, the provision is strongly objectionable, since there is norequirement that an officer act upon the request for the required
statement, nor is there any appeal procedure even if lhe does respond.Even more objectionable is the imposition of the requirement of
prior approval by a law enforcement officer before a firearm of anykind could be obtained. Although this provision applies only to de-structive devices, it could be a precedent for further legislation illthe future which would have more general application.

The affidavtit procedure of our amendment has been criticized bysupporters of President Johnson's bill as being too burdensome onilocal police. Apparently they overlook the burdens which the Title
IV means of regutlation places on police. Explosives are included illthe definition of "destructive device". Thus, every sale of dynamite,
gunpowder for reloading use and even fireworks could need police
clearance.

All kinds of. "rockets" are included in this scheme, from ICB\Isif manufactured for use by foreign governments to model rockets

built under the sanction of the National Association of Rocketry,
Talk about burdens on police!

i MPORTS

Inl the new Section 925(d() of Title IV, severe restrictions are placed,,i the importation (f (irearlms. III the case of destructive devices,
N.ational Act el, olns, anld uiililtary surplus handguns, there are totalirllibitilos. Iln the case of milil.ary surplus lollgguns and other com-
telrXially manlufacttlred firearis, they are importable only if they areeleralllv recognized as, ")particulally suitable for or readily adaptable

toI SP0tilt plrp(oses."
i' lder existing law (Section 414 of the Mutual Security Act of 1954)the Department of State presently grants import licenses for all fire-ias alnd other imnplemetnts of war. Since 1965, the Department hasilt issued import licenses for destructive devices. Under the provisions

of the Hrtlska amendmenlts, imolrts are treated the same as any other
Ii I'w [mins.

'For more than a decade, the New England firearms manufacturers
I;lv-e been engaged in variolls atortemlpts to restrict or eliminate compe-tii,,nl from foreilln sources. In tlle past several years, however, with
illt::rts of military surpluls oln tle decline and many of the manufac-illtel.- O,,tailillg filearml'lllS fl'oml1 foreign subsidiaries, interest by theillilstry ill banninglr iml)orts or restricting them has somewhat waned.
I ,\\-ever, since Presidet lKenlllldy was assassinated with a military
sirpltls weaplon, repeatedl cattempts have been made to justify emn-Ibai'roes Ibecause this i)arti(ii ll r type of weapon was used in the com-
l.liS ion of the hieiinoi.s criine.

I),moestic gult control legislationl is no place to attempt to imposepltltectionist views oil foreign tlrade policy. MIlore importantly, theslilI(dard iImp)OSed for allowing ilnl)orts would arm the Secretary oflie Treasury with broad discrletiolary powers, but would be virtually

One of the most import ant law enforcement problems is the so-called.-I;irter pistol or "Saturday nlight special." These are small caliberImllrligrns, usually of foreign commercial manufacture, that sell for a1fe'( dollars on tile retail market. TIhey are generally made of pot metal
or other inferior materials. Their legitimate use is for firing blankcalrtridges to "start" races at track meets and other athletic contests.
t'hley are widely used by juveniles and others in the commission ofcrlnes according to the testimony presented to the committee. It isalso noted that there are domestic manufacturers of similar itemswIlich sell at competitive prices to the foreign imports.

.Assunming that it could somehow be found that the starter pistols
w"ee not being brought into this country for lawful sporting purposes
trlack meets and other contests), still the market would be supplied
y dtlomestic, sources. 'The proper way to deal with this problem is the

illll)osition of the affidavit requirement for mail-order sales and over-
tIle-coulter sales to out-of-state residents. It is probable that the"red tape," inherent delay, and notification of local police would bes''I('iielt restraints to minimnize and control the problem.

REPEAL OF TilE FEDERAL FIREARMS ACT

i)!le of thlle more obljec(ill:llile features of Title IV is the fact;;~~~~~; l, "'!' 1 s',;,.,s.1'1' i,..X1,e}1I .,81.i. ..` ioam
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·a new'chapt'er in the Fe'deiral' Crim'iniPdode, Title 18. This provision.of Title IV is in keeping with the ap/rfoach of S'. 1--Amendment 90
and its companion House bill, H.R. 5384. Prior bills dealing withthe Federal Firearms Act introduce'd by Senator Dodd for himselfand on behalf of the Administration amended the Federal Firearms
Act iraher than repealed it. (S. 1975 of the 88th Congress, S. 14 andS.1592 'of the 89th Congress, anid S. 1 of the 90th Congress as intro-
duced.) Also, Senator' ruska's bills ,of the 89th and 90th Congresses
took a similar approach.

The statutory transposition has met with very stiff opposition.
'Strong objections were raised to placement of the regulation of legiti-mate firearms commerce in the Criminal Code. Second, since the newact would continue to be administered by the Secretary of the Treasury
rather than'the Attorney General, no advantage could be gained fromthe shift from Title 15 to Title 18. Most important, however, is thefact that there are sound legal reasons why the shift should not be
made. Title IV contains provisions which replace many provisions ofthe Federal Act, some of which have been previously subjected tocourt scrutiny and have been upheld. Why risk the abandonment of'decisional precedents that have been built up through the years under
'existing 'law?

Even 'more crucial, however, is the fact that the measure as reported
from committee apparently would leave a six-months transition periodin which existing federal law would be repealed but the new law would
not be in effect. Section 406 provides:

The Federal Firearms Act (52 Stat. 1250; 15 U.S.C. 901-
910), as amended, is repealed.

Yet Section 407 provides:
The amendments made by this Title shall become effective

one hundred and eighty days after the date of its enact-
ment; except that repeal of the Federal Firearms Act shall
not in itself terminate any valid license issued pursuant to
that Act and any such license shall be deemed valid until it
shall expire according to its terms unless it be sooner revoked
or terminated pursuant to applicable provisions of law.

In short, the new law would not become effective for six months,
even though the existing law would be repealed immediately. How-
ever, licenses issued under the old law would continue to be valid
despite the fact that the there was no longer any law imposing duties
upon the licencees. If interpreted literally, a ludicrous situation
would obtain.

FINDINGS AND DECLARATION

If there were no other aspects of title IV that are objectionable to
legitimate gun owners-and there are many--Section 901(a) alonewould ensure their violent opposition to this bill.

The "Findings and Declaration," was added to S. 1592 in the
89th Congress and carried forward into the present bill.

There appears to be no legislative need or justification for such asection. The nature of this tirade-no other word does it justice-
can be inferred from the repetition three times in the first paragraph
of the word "traffic," with all of its noxious connotations.

The 9 paragraphs of subsection (a) are replete with highly coloredexpressions of opinion and one-sided half-truths.
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Paragraph (2) asserts as fact that accessibility of firearms "is a
significant factor in the prevalence of lawlessness." Paragraph (6)avers that "there is a causal relationship between the easy availability
of firearms and . . . criminal behavior." Primitive peoples and children
have been known to ascribe their misdeeds to inanimate objects.
The FBI Uniform Crime Reports lists many factors that promote
crime; availability of firearms is not on the list. The 1966 list includes:

Crime Factors

Uniform Crime Reports give a nationwide view of crime
based on police statistics made possible by the voluntary
cooperation of local law enforcement agencies. Since the
factors which cause crime are many and vary from place to
place, readers are cautioned against drawing conclusions from
direct comparisons of crime figures between individual
communities without first considering the factors involved.
The national material summarized in this publication should
be used, however, as a starting point to determine deviations
of individual cities from the national averages.

Crime is a social problem and the concern of the entire
community. The law enforcement effort is limited to factorswithin its control. Some of the conditions which will affect
the amount and type of crime that occurs from place to place
are briefly outlined below:

Density and size of the community population and the
metropolitan area of which it is a part.

Composition of the population with reference particu-
larly to age, sex and race.

Economic status and mores of the population.
Relative stability of population, including commuters,

seasonal, and other transient types.
Climate, including seasonal weather conditions.
Educational, recreational, and religious character-

istics.
Effective strength of the police force.
Standards governing appointments to the police force.
Policies of the prosecuting officials and the courts.
Attitude of the public toward law enforcement prob-

lems.
The administrative and investigative efficiency of the

local law enforcement agency, including the degree of
adherence to crime reporting standards.

Paragraph (3), ironically enough in a measure titled the "StateFirearms Control Assistance," proposes "Federal control * * * over
all persons engaging in the business of * * * dealing in firearms."
In other words, assist the States by taking firearms control out of their
hands.

Paragraphs (4) and (5) appear to advocate the complete Balkaniza-
tion, as far as firearms are concerned, of the United States into 50
principalities. It ignores the possibility of regulating interstate sales
ill favor of their outright prohibition.

Paragraph (7) lumps together surplus military weapons and "inex-
pensive pistols and revolvers" as "contributing greatly to lawlessness."'
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Thei· is no _ttistical evidence of this regarding surplus rifles and
heap handguns (including those of domestic and foreignsources of manufacture) are involved in a major portion of the unlawfuol

uses of firearms, they can hardly be said to cau8se lawlessness for thereasons noted above.
Paragraph (8) perlpetuates the fiction that there is a connection

between destructive devices (such as bazookas, mortars, antitank
guns, etc.) and firearms noraly sed by sportsmen Strict coolof "destructive devices" is long overdue, but this has been properly
accomplished for imports under the Mutual Security Act of 1954.
This action should be complimenlted by amendment to the National

Paragraph (9) constitutes an admission that the present FederalFirearms Act is not being enforced adequately. While the need for
higher license fees is not questioned, it certainly is no excuse fonondenforcement of existing law.

Subsection (b) is evidently intended as a sop to legitimate gunl
owners. It recognizes the possession of firearms for "personal protee-
tion, or any other lawful activity" even though this premise is denied
in the provisions of the bill that regulate Importation of firearms.

Taken as a whole the "Findings and Declaration" is an unnecessaryirritant that makes an objectionable bill even more unpalatable tolegitimate gun owners.

MAJOR PROVISIONS O AMENDMENT 708

PART A-FEDERAL FIREARMS ACT AMENDMENTS

i. The act of a manufacturer or dealer shipping any firearm (in-
eluding rifles and shotguns) in interstate commerce to any person in
any State or locality where the receipt of the firearm by such personwould violate any statute or published ordinance of that State isprohibited

2. No manufacturer or dealer may ship any handgun in interstate
or foreign commerce to any person, except a licensed manufactureror dealer, unless that person submits to the shipper a sworn statementthat he

(a) is at least 21 years of age;
(b) is not prohibited by Federal or State law or local ordinance

from receiving or possessing the handgun;
(c) discloses the title, true name and address of the principal

law enforcement officer of the locality to which the handgunwill be shipped.
If a purchase permit or license is required, a true copy must beattached to the sworn statement. Prior to the shipment of a handgun

under provisions of the act, the manufacturer or dealer must forward acopy of the customer's sworn statement by registered or certified mail(return receipt requested) to the law enforcement officer named in thestatement containing a full description (excluding serial number) of thehandgun to be shipped, and must receive a return receipt evidencingdelivery of the letter, or notice that the law enforcement officer hasrefused to accept the letter. A dealer then must delay delivery to thepurchaser for 7 days after he has received the return receipt or notice ofrefusal.

3. The act of transporting into or receiving a firearm by a resident of
any State from outside the State if it were unlawful for him to purchase
or possess a firearm in his own State or locality is prohibited.

4. The act of knowingly making a false statement, furnishing false
or deceiving identification to any licensed dealer or manufacturer for
the purpose of obtaining a firearm in prohibited.

5. No carrier in interstate or foreign commerce may deliver any
hanLdgun to any person under 21 years of age or a long gun to any
person under 18.

6. No manufacturer or dealer may sell a handgun over-the-counter
to out-of-state residents unless a sworn statement is submitted by the
prospective recipient containing the same information required of the
mail-order purchaser.

7. A person must be at least 21 years of age to obtain a Federal
firearms license as dealer, manufacturer, or pawnbroker. The applicant
must not be prohibited from receiving a firearm by the provisions of
the act. The applicant must not have failed to disclose any material
fact or made false statements in connection with the application. He
must not have willfully violated any provisions of the act.

8. The fee for a manufacturer's or pawnbroker's license shall be
$50 a year; for a dealer's license $25 for the first year and $10 for each
renewal year.

9. The existing penalty provisions of the Federal Firearms Act (a
maximum fine of $5,000 and a maximunm term of imprisonment of 2
years) are increased to maximumns of $10,000 and 10 years, but all
sentenced offenders are made eligible for parole as the U.S. Board of
Parole may determine.

PART B-NATIONAL FIREARMS ACT AMENDMENTS

1. The Act is amended to include "destructive devices" within the
scope of those weapons which must be registered and upon which a
$200.00 transfer tax is imposed.

2. "Destructive devices" are defined to include bombs, grenades,
rockets and weapons having a bore of more than 0.78 inches in
diameter.

a. Specifically excluded are rifles, shotguns, signaling and line-
throwing devices, black powder firearms, firearms provided by
the National Board for the promotion of Rifle Practice, and
other weapons not likely to be used as destructive devices.

3. The definition of "maclinegun" is amended to include frames,
receivers, and sets of parts which will convert a weapon into a machine-
gun, as well as weapons which can be readily restored to shoot as
machineguns.

4. The definitions of rifle and shotgun are amended to include any
sluch weapons that can be restored to firing condition.

5. Firearms without serial numbers may be required to be identified
as prescribed by the Secretary.

6. The second sentence of the registration provision (§ 5841) is
stricken and new language added to overcome that section's unconsti-
tllionality as recently proscribed by the Snpreme Court.

7. Persons under 21 may not possess "National Act" weapons.
S. A copy of the transfer application for a "National Act" weapon

lutst be sent to the purchaser's local chief of police.
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9. The penalty provision is increased from a maximum of $2,000and 5 years to $10,000 and 10 years.

Statistics on firearms used in crimes
Federal Bureau of Investigation statistics delineate the handgun as

the firearms problem.
The 1965 FBI Uniform Crime Reports state that 59 percent ofthe willful killings during that year were committed with firearms.Thus, out of a total of 10,920 such killings, firearms er used in 6,476cases. Writing to Senator Roman L. 'use a on July 27 1966 FBI

Director J. Edgar Hoover supplemented the Reports. Indicating thathandguns were used in 70 percent of the murders committed twithfirearms, the 'Director stated:
Based on the submission of police reports under theuniform crime reporting program, 70 percent of the murderby gun in this country is committed with a handgun, 20 per-

cent by the use of a shotgun,. and 10 percent with a rifleor other firearm. This will supplement the data available toyou in Uniform Crime Reports-1965.

In regard to aggrvated assaults, approximately 19 percent of the
total (231,800) were committed with firearms. However, Mir. Hooveradvised that,

There is no available breakdown of the type of firearmsused in these attacks.
In 1966, there were 153,420 robberies. Of this figure, 39 percent,or about 59,680, were armed robberies committed with firearms,

In regard to this category, Mr. Hoover stated in the above-mentionedletter:

Although we do not make a regular collection of the type
of weapon used in armed robbery from special surveys in thepast we have determined about two-thirds are firearms andmost of these the handgun.

From these statistics, as well as the treatment accorded handguns
by State and city statutes and ordinances, it is quite clear that theprincipal offender in the unlawfoul use of firearms is the hndgun.The Federal Bureau of Investigation Uniform Crime Reports
show that the number of serious crimes reported in the United Statesfor 1966 came to a total of approximately 3,243,370.In crimes of violence, statistics showing use of firearms in theircommission are available in only three classes; willful killings, ag-gravated assaults, and robbery. The total of crimes of these 3 classesin 1966 was 396,140.

It becomes very pertinent to inquire how many of those 396,140crimes of violence were committed with firearms. The answer forthe uninitiated is rather spectacular-only one in every four. Firearmswere used in about 109,000 of this number. This means about a27-percent use of firearms in these crimes of violence.
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TABLE I.-RELATIONSHIP OFFIREARMS 'TO OTHER WEAPONS USED IN THE COMMISSION OFSERIOUS CRIMES, 1966

Crimes in
Percent of Total crimes which fire-

weapons used committed arms were
used

10,920 -- ---
59.3 6,476
22. 3
9. 4
5.4
3.6 .

33.6 .-.. 231,800 0 ---
33.6 *-- - - - - -- - - - - - -
22.3 - - - - - - - - - - - - - -
25.3
18.08 3 43, 578

........ 153,420 ----

38.9.. 59,680
19.4 .-.
41.7 .

......... 25,330 - -----
1,370,300 ......

...-- 894,600 ..
557,000 --

13.4 3,243,370 109,734

Homicide(willful killings) ................ .-------------..... ...........Firearms .........................................
Knives or cutting instruments .. .....................
Personal weapon (hands, feet, etc.) ....... .. ...........Blunt objects ............. .. ............. ........Miscellaneous --. ... ........................

Aggravated assault ............ ................-...-.. -Knives or cutting instruments ..... ..-...........
Blunt objects ,. ..Personal weapons (hands, feet, etc.) ...... .................
Firearms. . ... ...

Robbery - . ... -..... ...-------------- ------ ---------------
Armed with-Firearms ...... .....................-.......

Other weapons ... . .........Strong arm (muggings) ----.........--------------------------------
Forcible rape ..... ......... ........ .............. ---. -
Burglary ---- - --.. .. .......-.... --.-- --- - -------------------.--
Larceny ($50 and over) ----- ---.........----------------------------------Auto theft ........ ............- -----------------------

Total ..-.......-................. ..........

FIirearms including the so-called gangster weapons as so classified under the National Firearms Act of 1934, "zip"guns, toy guns, alleged guns, pistols and revolvers, and rifles and shotguns.
Source: FBI Uniform Crime Report, 1966, pp. 4, 9, 15, and 107 and supplemental letters from the Director of the FBI.

THE PRINCIPAL PROBLEM: HANDGUNS

The handgun as the most formidable and most frequently used toolof the criminal is well recognized and established by first, the existence
in many States of laws controlling it; and, second, by statistics showingits dominance as the weapon nsed in unlawful activities.
State control of handguns

While 2 States require an identification card for the purchase of arifle or shotgun and 22 States prohibit the carrying of a loaded rifleor shotgun in a moving vehicle, compare the much greater extent ofcontrol over handguns by the States. These controls are of twoclasses-the positive and the negative. In those States with positive
handgun controls:

TwNenty-tllree States require a license to sell at retail.
Twenty-nine States require a license to carry a handgun on orabout the person.
Eight States require a permit or its equivalent to purchase a

handgun.
Ten States prescribe a waiting period between purchase anddelivery of a handgun.
Eighteen States require a license to carry a handgun in a vehicle.As to States with negative controls:
Twenty-one States prohibit the carrying of a handgun concealed

on the person.
Four States require registration of handguns.
Twenty-two States prohibit carrying a loaded handgun-andin some instances other firearms-in a vehicle.
In addition, many municipalities have similar ordinances.The lawmakers of each State are best able to determine the condi-

tions and needs within their own borders and to pass appropriate
legislation in regard to the use of handguns. Thus, we have drafted
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legislation which would give State and local officials notice of theflow of handguns into their jurisdictions to enable them to enforceapplicable local laws.

ENFORCEMENT OF EXISTING FEDERAL LAW
Experience and testimony indicate that the operation of the FederalFirearms Act over the years has demonstrated certain weaknesseswhich call for correction. The object is to remove these weaknesses inthe interest of more effective and efficient law enforcement.Many of the problems which some persons ascribe to the presentFederal firearms statutes are, in reality, not the fault of the law itselfbut a result of the yet unsolved problem of uniform and effectiveadministration of the criminal law. This problem has several factors,not the least of which are overworked and understaffed enforcementagencies and similarly overworked, but frequently too lenient, prose-cutors and courts. The record shows that indictments and convictionsunder the existing Federal firearms statutes have been relatively few,and the comparative rarity of successful action in the courts by theFederal Government have contributed to a compounding ot theproblems of reasonable and effective firearms regulation.An indictment handed down by a Federal grand jury in the SouthernDistrict of New York against a firearms dealer is demonstrative of therarity of prosecutions under the Federal Firearms Act of 1938. Section2 (c) of the Act declares it unlawful for a dealer to ship a firearm illinterstate commerce to any person in any state where the laws requirethat a license be obtained for the purchase of such firearms, unless suchlicense is exhibited to the dealer. As testified to by police officials be-fore the Committee, mail-order shipments of firearms made by a fewunscrupulous dealers constitute a real problem for local law enforce-ment officials. Despite evidence of long-term continued violations of theAct, the New York grand jury indictment is held to be the first Federa Ipresecution; in the 3 4 -year history of the Act, of a dealer for unlawfulinterstate shipment of firearms. This is an encouraging, yet woefullYtardy, utilization of existing firearms controls.Similarly, in a number of instances, the public authorities are notfully utilizing the other tools, available to them at present underFederal law. Testimony has been presented that a State conservationagency, in the course of apprehending individuals in violation of galelaws or in routine checking, has had occasion to turn over to Federalenforcement personnel weapons in violation of the National FirearmsAct. To its knowledge, this conservation agency has never heard of aFederal prosecution resulting from those seizures. Further, testimonybefore the committee has brought out that in a number of instancesFederal agents have apprehended individuals in serious violation ofvarious provisions of the Federal firearms laws but that no actionhas resulted' from the arrest of these individuals. This is a matter ofconcern to us and ought to be considered in evaluating the desirabilitvand necessity for additional firearms controls.A police official of a large American city testified before the coml-mittee that in the first 6 months of 1965, police officers "stopped andsearched and found 256 persons cakrying, in most instances, handguns.The arrested persons were charged with carrying a concealed weaponand warrants were applied for in all these cases. However, due tofrailties in the law, only 81 warrant:s were issued."
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We are fully aware that the foregoing examples could be amplifiedmiany times. If this be the case, and the evidence points in thatdirection, then we believe that the solution to the problem of firearmsin crime lies not in highly restrictive legislative controls but in theunderstanding and propel bandling of all operative factors in thefield of crime and criminal :dministration.

LAWFUL USE OF FIREARMS

As detailed earlier in this report, specific needs for amendment of theFederal Firearms Act have been demonstrated in the hearings beforethe committee. S. 1853 addresses itself to these problems which mustbe resolved. Yet, it avoids any undue restrictions upon the legitimate,proper, and beneficial use of firearms, for when taken in the entirecontext and on balance, the place and role of privately owned andused firearms are necessary and wholesome; a position they havenlways held in the history of this Nation. Their legitimate role shouldbe maintained.
Any legislation intended to deal with those who unlawfully usefirearms must be made to concentrate on them as effectively aspossible without unnecessarily encroaching upon the vast preponder-altce of the public who use firearms in a lawful and beneficial manner.In seeking to protect the constitutionally guaranteed right of ourcitizenry to keep and bear arms for lawful purposes, we have con-sidered a factor in our society of no mean proportion. Best estimatesindicate that there are, within the United States, over 100 millionprivately owned firearms in the possession of over 20 million citizens.We must consider the hundreds of thousands of shooters who enterinto formal rifle, pistol, and shotgun competitive shooting, and themillions who use these same types of firearms for informal skeet, trap,and target shooting. Not only does this use of firearms provide ahealthy recreational activity, but it provides, as a valuable nationalasset, a great number of young men who are, prior to their enteringou.r Armed Forces, familiar with firearms and skilled in their use. InVietnam as in every armed conflict, it is evident that, in spite ofspectacuiar advances in weaponry systems, we are still faced with aneed for skilled riflemen capable of aimed fire. The plain fact thatpreinduction firearms training produces more capable and effectivesoldiers was made clear by a 1965 Department of Defense study.The study, which was conducted for the Department of the Armyby the Arthur D. Little, Inc., a private industrial and managementresearch firm, undertook to review completely the Army's civilianmarksmanship program conducted by te National Board for thepromotion of Rifle Practice.

A brief summary of the findings of that evaluation follows:
The results of our study indicate that the civilian marks-manship program * * * contributes significantly to the de-velopment of rifle marksmanship proficiency and confidencein the ability to use a rifle effectively in combat on the partof those who participate in the program or benefit indirectlyfrom it.
We believe that those aspects of the DCM program whichrelate to the broader interest and participation in rifle shoot-ing among the youth of our country (primarily club activities)
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should be emphasized more and pursued even more effec-
tively to reach a greater percentage of those young menlikely to enter military service.

This study indicates clearly that a continuation and implementa-
tion of the program is necessary for the defense of our country.

We are cognizant of the many collectors of legitimate firearms ofall types; the students of firearms history and development who arejust as serious about their respectable hobby as those who collectstamps, automobiles, or works of art.
While in no way advocating that individuals take the lawv into theirown hands, we are aware that there are. millions of homes wherefirearms have a proper place for self-protection.
Finally, we seek legislation which would not unnecessarily restrictthe activities of the more than 15 million hunters in this country.

Hunting provides a healthy outdoor recreation which can be enjoyedthroughout the lifetime of an active adult. This activity is an effective
instrument of wildlife management utilized by Federal and Statewildlife managers. In addition, these sportsmen fund, in large part,Government programs of wildlife management through the purchase ofhunting licenses, and through the allocated Federal excise taxes paidupon the sales of sporting arms and ammunition.

Furthermore, the recent report by the U.S. Department of theInterior, Bureau of Sport Fisheries and Wildlife, is noteworthy. Its1965 National Survey of Fishing and Hunting revealed that during
this period, 13,583,000 hunters spent a total of $1,121,135,000 inpursuit of their sports. They took 169,377,000 trips in spending185,819,000 recreation days afield. They traveled 8,659,034,000
passenger miles, principally by auto, to reach and return from huntingareas. Collectively and individually, hunting supports a significant
portion of the economy.

The lawful and legitimate use of firearms by our citizenry is a wide-spread and worthwhile activity which must not be unnecessarily
impaired. We believe that S. 1853 preserves the freedom of activityfor these more than 40 million lawful firearms users while effectivelyconfronting the infinitesimal fraction of this number which representsthose who use firearms in an antisocial manner.

DESTRUCTIVE DEVICES

During the 1965 Senate, firearms hearings, much attention wasdevoted to the so-called destructive devices-rockets, mortars, bazoo-
kas; grenades, mines, bombs, missiles,. field artillery and the like.Imports 'of, such military hardware were'featured at the hearings asa major reason for authorizing an embargo on military surplus of allkinds and other categories of firearms. ' ' '

While-these devices do not appea'r to be used significantly in the
commission of serious crime, it was not contended by any of thesportsmen's groups whose representatives. testified in opposition toS. 1592 that there were legitima~te sporting.,uses for them.

One of the larger importers, of firearms.recommended that imporlt
licenses be denied such military ordnance under section 414 of theMutual Security Act, as amended.. The Munitions Control Office ofthe StateDepartment advised that it has not allowed permits importsof this type since 1965.
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Serious objections were raised to the inclusion in the FederalFirearms Act of prohibitions designed to take this or any other cate-
gory of firearms out of commerce. This law was enacted primarily forthe regulation of commerce in firearms generally used for sportingpurposes-rifles, shotguns, and handguns. The National FirearmsAct of 1934 (ch. 53 of the Internal Revenue Code of 1954) has longbeen the vehicle for removing from commerce weapons which are
peculiarly susceptible to criminal use and not generally used for
recreation.

This act provides for the registration and prohibitory taxes on thetransfer of automatic weapons such as machineguns and sawed-off
rifles and shotguns. Also included are firearms mufflers and silencers.
The National Firearms Act appears to have regulated effectivelyso-called gangster-type weapons in the years since its enactment.
Persuasive testimony at the hearings brought out the advantages of
preserving the essential difference between the two acts. Obviously,it would be more effective to restruct commerce in all destructive
devices, not merely imports, and to subject all prohibited weapons tothe same enforcement and regulatory machinery.

IMPORTS

We have given a good deal of consideration to the question ofwhether the Pederal Firearms Act should be amended to authorize
the Secretary of the Treasury to place embargoes on certain categoriesof imported firearms and special restrictions on others. We have con-cluded that needed firearms regulation will be adequately accomplished
through regulation of domestic commerce in firearms and that no clearbasis has been established to defined types of firearms which parti-cularly aggravated the crime problem and which are not also readilyavailable from domestic sources. We feel strongly that discriminatory
treatment of commerce and interference with consumer preference
without a clear showing of overriding necessity should be avoided.

The idea of ,on embargo on imports, which has recurred in most ofthe firearms bills sponsored by Senator Dodd, has been largely publi-cized and justified by the commerce in heavy military surplus ord-inance; that is, "destructive devices."
For example considerable attention was attracted at the hearingsto the rather shocking idea that anyone can buy a bazooka, antitank

.un, or other high-caliber military ordnance. Taking destructive de-\ices out of commerce is no justification whatsoever for an embargo onimrports because (a) imports of these devices have already been cut offby the State Department under existing law, and (b) the need is forrestrictions which reach destructive devices already in the United
States. Amendments to the National Firearms Act to include de-structive devices will far more effectively accomplish the desired
objective.

The proposed import restrictions of title IV would give the Sec-cretary of the Treasury unusually broad discretion to decide whethera particular type of firearm is generally recognized as particularly
suitable for, or readily adaptable to, sporting purposes. If this au-thority means anything, it permits Federal officials to differ with thejudgment of sportsmen expressed through consumer preference inthe marketplace. Substantial imports would not exist in the absence
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of important consumer preference. We are not prepared to make
the unlikely assumption without evidence that substantial markets
for imported products are composed of irresponsible or criminal
citizens. No justifiable criteria. have been proposed for the Secretary
of the Treasury to discriminate between various categories of im-
ported firearms; on the contrary, the statements of the proponents
of embargoes would encourage the Secretary to use this broad dis-
cretion to curtail the availability of firearms in general within the
practical limitations of domestic politics. The fact that Treasury
witnesses expressed no sensitivity to this problem further suggests
the need for caution.

The hearings failed to establish inherent differences, which might
bear on criminal use, between military and sporting small arms or
between firearms manufactured abroad or in the United States.
Despite a general tendency toward lower prices for imports and mili-
tary surplus, the hearings revealed a considerable overlap with the
retail prices of equally lethal domestic sporting firearms.

The conclusion is inescapable that the purpose of proposing any
embargo would be twofold: (a) remove lower cost firearms from the
market, and (b) discriminate against imports because they are polit-
ically vulnerable and might enlist the support of competing domestic
manufactiurers. We reject the discriminatory implications of both
justifications in a bill designed to meet the problem of crime in the
United States. It is both impractical and unfair to legislate against
lowv prices. Where should the line be drawn? Why should low-income
sportsmen, frequently farmers and other country people to whoni
hunting is most important, bear the burden of Federal intervention
in the marketplace?

The device of an embargo on international trade raises complex
questions with regard to U.S. treaty obligations. It could prejudice
the future bargaining positions of our country if we oppose the misuse
by other countries of public safety justifications for otherwise unac-
ceptable protectionist moves. Import restrictions considered by the
committee would require the Treasury Department to overlap a State
Department import licensing system authorized by section 414 of the
Mutual Security Act, as amended, which is working well and makes full
use of the overseas investigatory facilities of the State Department.
Such duplication would waste Government man-hours and unduly
burden those affected by the overlapping regulation; no necessity for
this inherently undesirable approach has been demonstrated.

For these reasons, it seemed plain to us that the foreign source of a
firearm is no basis to outlaw it because, like a similar domestic firearm,
it might be used in a crime. If nondiscriminatory restrictions on mail-
order distribution and firearms dealers are adequate methods of fire-
arms control for domestic products, they are adequate for imports.
To declare an import somehow more evil than its comparable domestic
product is not only illogical, but it would be misunderstood by many
as inspired by the collateral purpose of protecting American industry
from foreign competition. Any such misunderstanding must be avoided.

257

THE SECOND AMENDMENT

One of the great pillars uponi which the constitutional framework of
this Nation rests is the second amenllment to the Constitution. This
· nmendment reads:

A well-regi lated militia being necessary to the security of a
free state, the right of the people to keep and bear arms shall
not be infringed.

There are two highly significant aspects about this provision of our
Bill of Rights. The first is a specific command of the language:

* * right of the people to keel) and bear arms shall not be in-
fringed." The second is the place the amendment occupies: it conies
immnediately after the anmendment respecting religion, free speech,
'lee press, peaceable assenlbly and petition for redress of grievances.
Tlhe position of the second amneindmernt certainly indicates its preferred

status in the constitutional scheme.
The Attorney General presen ted no testimony on the second

amendment in the 1967 Senatie hearings on S. I and S. 1853. However,
he did subnit a Imemoranduml on this amendmentl in the House hear-

iJgs. This nTemolalndunl wls similar to that submitted by the Depart-
ielet of Justice in the 1965 hearilngs on the various firearms bills.

In essence, the position of the Department of Justice with respect
to the second alneidinenllet may be stated as follows: (1) that the
t;naendment applies only to(, lie organized militia; (2) that individual
right;s were not contempllllhted at the time of adoption of the amend-
lUmeant; andl (3) that a ban on interstlat.e sale of firearms to individuals

is ,not objectionable as all illflrinlgemlent on the right of the peoplle to
keep and bear aims Ie(.;luse There woulid still be intiestate commnere
il these items.

'I'le following parlngla phs will treat of the individual and collective
xasplects of the right ifirmled by the second amendment. As to the

question of regulation within the area of a right, Nwe do not disptite
tice proper exercise of the regulatory l)ower; but we do contend that
ally law which regtlates to the point of practical negation of a right
is 'undamentally w\ rong alnd cannot be justified either in the theoretical
or' operative realmls.

There have been only follr Supreme Court decisions involving the
second amendmenit. These decisions (do not give a view of the apl)li-
cition of the Bill of Rights presently in favor. Three of the four
cases--United States v. (ruikshaank, 92 U.S. 542 (1875), Presser v.
Illinois, 116 U.S. 252 (1886) and Miller v. Tezas, 153 U.S. 535-hold
tllht the second anmendlment operates as a limitation on the Federal
(overnment and not on the States. It hardly need be said that this
view does not prevail today. In recent years, the trend of Sul)reme
('oilrts decisions has been toward making specific provisions of the
Bill of Rights apl)licable to the States through the 14th amendment.
IIm I)oint of fact, the rights of the first eight amendments have been
illqplied to the State in a series of cases, such as the Mapp case in 1961
,II search and seizure, the Gideon case in 1963 on the right to counsel
in lll criminal cases, and the M4alloy case in 1964 on the right against
',ollllsory self-incrimnination. The Supreme Collrt has carried the

;lllicablity principal even further. In 1965, the Court held in the
(h';iswald case that a State statute ewhich conflicted Nwith the right of
Ilpi\acy, a right not spccifically mentioned in the Bill of Rights, Awas

921 1 .I-;-R--1 7
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unconstitutional. To be sure, if the right of privacy can be made
applicable: to the States, the mandate of the second amendment
-could-and should-also apply.

Some historical arguments can be offered for the thesis that the
:second amendment guarantee is both an individual and collective
right. The constitutions of several States prior to the adoption of
the Federal Constitution contain provisions declaring that every

.citizen has a right to bear arms in defense of himself and the State.
If the State constitutions were so explicit in this respect, those States
:surely would not have accepted the wording of the second amendment
had it at the time been intended to be more limited than their own.
Therefore, it would appear that the second amendment guaranteed
:an already existing right in the people to possess and use firearms
individually and collectively for defense of person, property, and the
Commonwealth. Moreoever, it is common knowledge that ratification
of the U.S. Constitution depended upon the basic assurance of the
safeguarding of individual rights.

In his commentaries. Blackstone has this to say on the absolute
rights of individuals:

* * * to vindicate these rights (i.e., "the liberties of English-
men"), lwhen actually violated or attacked, the subjects of
England are entitled, in the first place, to the regular admin-
istration and free course of justice in the courts of law; next
to the right of petitioning the King and Parliament for
redress of grievances; and lastly to the right of having and
using arms for self-preservation and defense.

Justice Story wrote in 1833 in his commentaries on the ConstittUtion
of the United States:

The right of the citizen to keep and bear arms has justly
been considered, as the palladium of the liberties of the
Republic; since it offers a strong moral check against the usur-
pation and arbitrary power of rulers; and will generally,
even if these are successful in the first instance, enable the
people to resist and triumph over them.

Justice William O. Douglas in speaking of the erosion of the Consti-
tution by the courts said in a lecture on the Bill of Rights at New
York University in 1963 that "the courts have diluted the specific
demands of the Constitution." He commented further that "thle
closest the framers came to the affirmative side of liberty was ill
'the right of the people to bear arms'.. Yet this too has been greatly
modified by judicial construction."

Justice Hugo Black in his discussion of the 1939 case of UnitedF
,States v. Miller (307 U.S. 174) in the New York University Law
Review (1960) said: "Although the Supreme Court has held this
amendment (i.e., the second amendment) to include only arms neces-
sary to a well-regulated militia, as so construed, 'its prohibition i-
absolute'."

One of our great Presidents, Woodrow Wilson, is reported to halve
said: "We must depend in every time of national peril, in the futllre
as in the past, not upon a standing army, nor yet upon a reserve army.,
but upon a citzenry.trained and accustomed to arms . . . and tlti.
also not because the time or occasion specially call for such measure.
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I)ut because it should be a constant policy to make these provisions
for our national peace and safety."

Justice William J. Brennan, Jr., stated in a lecture on "The Bill of
ltights and the States" at the New York University School of Law in
1962: "The constitutions of the original States anticipated the Na-
tional Constitution in declaring the doctrine that there are human
liberties which are inalien;able. This doctrine has ever since been the
(cnter and core of tile Americamn idea. of limited government. The
ggovernment of each State was a creation of the people of the States;
the source of power was the people of that State. The only end and
aim of government was to secure the people in their natural and civil
rights." We knoow and recognize, of course, that natural rights are
(oncomitant with man's existence while civil rights derive from a
person's membership in society. Hence, natural rights exist whether
or not guaranteed by written or unwritten constitutions.

The Chief Justice (,f the hUnited States, writing in a 1962 issue of
the New York University law Review, discussed the formulation
'nld adoption of thile Constitultion. He drew attention to the safeguards
t.o the people contained in it in these words:

Despite these safeguallrds, the people wrere still troubled
by the recollection of the conditions that pIromnpted the
c:lrge of the Declarlation of Independence that the King
had "effected to render the military independent and superior
to the civil power." They Nwere reluctant to ratify the Con-
stitution without frllther assulrances, and thus we find in the
Bill of Rights amendments No. 2 and 3, specifically author-
iZillnt a decentralized militia, guaranteeing tile right of the
peoplle to keel) and l)e' ar ms, ,ied prohibiting the quartering
of troops in any house in time of peace without the consent
of the owner.

Hence, at least two Slupremle Court Justices would seem to take a
solnewhat differillg view\ from that of the Attorney General.

ilI our view, the interpretation of the second amendment as applying
Olly to the National Government and as encompassing only a collec-
ti\e right is not so well established as many \would have us believe.
T'ere is substantial evidence to the contrary, and the foregoing touches
uplon certain points of this evidence.

Thomas Jefferson admonished his compatriots thus: "Our peculiar
security is in the possession of a written Constitution. Let us not make
it at blank paper by construction."

Amendment 708

Intended to be proposed by Mir. HRUSKA to S. 917, a bill to assist State and
local governments in reducing the incidence of crime, to increase the effectiveness,
t:iirlless, and coordination of law enforcement and criminal justice systems at all
hdvrls of govcrnment, and for other purposes, viz: On page 80, beginning with
lieir t15, strike out through line 4 on page 107 and insert in lieu thereof the following:
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TITLE IV-FIREARMS AMENDMENTS

PART A-FEDERAL FIREARMS ACT AMENDMENTS

SEC. 901. The first section of the Federal Firearms Act is amended
to read:

"That as used in this Act-
"(1) The term 'person' includes an individual, partnership,

association, or corporation.
"(2) The term 'State' includes each of the several States, the

District of Columbia, the Commonwealth of Puerto Rico, Guam,
the Virgin Islands, the Canal Zone, and American Samoa.

"(3) The term 'interstate or foreign commerce' means com-

merce between any State and any place outside thereof; or

between points within the same State, but through any place
outside thereof; or within any possession or the District of
Columbia.

"(4) The term 'firearm', except when the context otherwise
requires, means any weapon, manufactured after the year 189S,

by whatsoever name known, which will, or is designed to, or

which may be readily converted to, expel a projectile or projectiles

by the action of an explosive or the frame or receiver of any such
weapon.

"(5) The term 'handgun' means any pistol or revolver

originally designed to be fired by the use of a single hand and
which is designed to fire or capable of firing fixed cartridge anl-

munition, or any other firearm originally designed to be fired
by the use of a single hand.

"(6) The term 'manufacturer' means any person engaged iis

the business of manufacturing or importing firearms for purposes
of sale or distribution. The term 'licensed manufacturer' means

any such person licensed under the provisions of this Act.
"(7) the term 'dealer' means any person engaged in the business

of selling firearms at wholesale or retail, or any person engaged

in the business of repairing such firearms or of manufacturing or

fitting barrels, stocks, or trigger mechanisms to firearms, or atny

person who is a pawnbroker. The term 'licensed dealer' means any

dealer who is licensed under the provisions of this Act.
"(8) The term 'pawnbroker' means any person whose business

or occupation includes the taking or receiving, by way of pledge

or pawn, of any firearm as security for the repayment of money
loaned thereon.

"(9) The term 'Secretary' means the Secretary of the Treasury
or his designee.

"(10) The term 'indictment' includes an indictment or any

information in any court of the United States or in any court of

any State under which a crime of violence may be prosecuted.
"(11) The term 'fugitive from justice' means any person who

has fled from any State to avoid prosecution for a crime of violence

or to avoid giving testimony in any criminal proceeding.
"(12) The term 'published ordinance' means a published law of

any political subdivision of a State which the Secretary of tlme

Treasury determines to be relevant to the enforcement of this

Act and which is contained on a list compiled by the Secretary of
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the Treasury which list shall be published in the Federal Register,

revised annually, and furnished to each licensee under this Act."

SEC. 902. Section 2 of the Federal Firearms Act is amended to read:

"(a) It shall be unlawful for any manufacturer or dealer, except a

manufacturer or dealer having a license issued under the provisions

of this Act, to transport, ship, or receive any firearm in interstate or

foreign commerce.
"(hb) t, shall be unlalhvful for any person to receive any firearm trans-

,ported or shipped in interstate or foreign commerce in violation of sub-

section (a) of this section, knowing or having reasonable cause to be-

lieve such firearm to have been transported or shipped in violation of

sa.id subsection.
"(c) It shall be unlawful for any licensed manufacturer or licensed

(ealer to ship or transport, or cause to be shipped or transported, any
firearm in interstate or foreign commerce, to any person in any State

\\whllere the receipt or possession by such person of such firearm would

be in violation of any statute of such State or of any published ordin-

ance applicable in the localitv in which such person resides unless

thie licensed manufacturer or licensed dealer establishes that he was

inlable to ascertain with reasonable effort that such receipt or posses-

sion would be in violation of such State law or such ordinance.

"(d) It shall be unlawful for any person to ship, transport, or cause

to be shipped or transported in interstate or foreign commerce any

firearm to any person knowing or-having reasonable cause to believe

tlhatt such person is under indictment for or has been convicted in any

courlt of the United States or in any court of any State of a crime

punishable by imprisonment for a term exceeding one year or is a

f!l(ritive from justice.
"(e) It shall be unlawful for any person who is under indictment

foll or who has been convicted of a crime punishable by imprisonment

fr' a term exceeding one year, or w-ho is a fugitive from justice to ship,

Xalnsport, or cause to be shipped or transported in interstate or foreign

conmerce any firearm.
"(f) It shall be unlawful for any person who is under indictment

foir or who has been convicted of a crime punishable by imprisonment

for a term exceeding one year, or who is a fugitive from justice, to

ircceive any firearm which has been shipped or transported in interstate

(it. foreign commerce.
"(g) It shall be unlawful for any person to transport or ship or

cause to be transported or shipped in interstate or foreign commerce

any stolen firearm, knowing, or having reasonable cause to believe,

stl(ch firearm to have been stolen.
"(h) It shall be unlawful for any person to receive, conceal, store,

haurter, sell, or dispose of any firearm or to pledge or accept as security

for a loan any firearm moving in or which is a part of interstate or

foreign commerce, and which while so moving or constituting such

part has been stolen, knowing, or having reasonable cause to believe,

such firearm to have been stolen.
"(i) It shall be unlawful for any person to transport, ship, or

krlowintgly receive in interstate or foreign commerce any firearm from

o lhich the manufacturer's serial number has been removed, obliterated,

or altered.
"(j) It shall be unlawful for any manufacturer or dealer knowingly

to deliver, or cause to be delivered, to any common or contract carrier

f,,l transportation or shipment in interstate or foreign commerce, to
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persons other than licensed manufacturers or licensed dealers any
package or other container in which there is any handgun w ithoutwritten notice to the carrier than such handgun is being transported
or shipped.

"(k) It shall be unlawful for any common or contract carrier to
deliver, or cause to be delivered, in interstate or foreign commerceany handgun to any person with knowledge or with reasonable callse.
to believe that such person is under twenty-one years of age or allyfirearm to any person with knowledge or with reasonable cause to
believe that such person is under eighteen years of age."(i) It shall be unlawful for any licensed manufacturer or licensed
dealer to ship any handgun in interstate or foreign commerce to anyperson other than another licensed manufacturer or licensed dealerunless:

"(1) such person has submitted to such manufacturer or dealera sworn statement in the following form: 'Subject to penalties
provided by law, I swear that I am 21 years or more of ige;that I am not prohibited by the Federal Firearms Act from re-
ceiving a handgun in interstate or foreign commerce; and thatmy receipt of this handgun will not be in violation of any statute
of the State and published ordinance applicable to the locality
in which I reside. Further, the true title, name, and address (;f
the principal law enforcement officer of the locality to which thehandgun will be shipped are
Signature - ---- Date - ---- ,
and containing blank spaces for the attachment of a true copy
of any permit or other information required pursuant to sucilstatute or published ordinance.

"(2) such manufacturer or dealer has, prior to the shipmenlt
of such handgun, forwarded by registered or certified mail
(return receipt requested) to (A) the local law enforcement
officer named in the sworn statement, or (B) the official desig]-nated by the Governor of the State concerned under this stub-
section, a description of the handgun to be shipped (including'
the manufacturer, the caliber, the model, and type of suchi
handgun, but not including serial number identification), andone copy of the sworn statement, and has received a returln
receipt evidencing delivery of such letter, or such letter hosbeen returned to such manufacturer or dealer due to the refusal
of, the named law enforcement officer or designated official toaccept such letter in accordance with United States Post OfficeDepartment regulations; and

"(3) such manufacturer or dealer has delayed shipment fora period of at least seven days following receipt of the notification
of the local law enforcement officer's or designated official'sacceptance or refusal of such letter.

A copy of the sworn statement and a copy of the notification to thelocal law enforcement officer or designated official along with evidenceof receipt or rejection of that notification shall be retained by tlhelicensee as a part of the records required to be kept under section 3(d).For purposes of paragraph (2)(B), the Governor of any State maydesignate any official in his State to receive such notification for stuclState or any part thereof in lieu of the notification required by
paragraph 2(A) and shall notify the Secretary of the name, title, anlt

Imbsiness address of suich official and the Secretary shall publish inthe Federal Register the name,'title, and address of such official.Upon such publication, notification to the local law enforcement
officers required under paragraph (2)(A) of this subsection will nothie required for a period of five years from the date of such publication

llless the request is w\ilthdrawl by the Governor of such State and
stch xw ithdrawal is published in the Federal Register.

"(m) It sh111l be ItnllawNftl for any licensed malnufacturer or licensed
lealer to sell or deliver for sale any handgun to ally person other thananlother licensed mantlfalctutre or licensed dealer w\-ho is not, a resident

of the State in which such manufacturer's or dealer's place of business
is located and in which the sale or delivery for sale is made, unlessslchll Inanufactuleri or dealer has, prior to sale, or delivery for sale ofthe handgun, co!npliedl with the provisions of subsection (1) oftlis section.

"(aI) I:t shIll be unllawful for any person in connection with theaq!uisition or att(eml)ted acquisition of a firearm from a licensedral;tllfacturer or licensed deaLter to-
"(1) knowillngly make any false or fictitious statementt, written

or orall; or
"(2) Jnllowiinglv furnish or exhibit any false, fictitious, or mis-represented idenltificationl with the intention to deceive siuch

manlfactmlre or dealer with respect to any fact material to the
lawfullness of the sale or other disposition of a fire:arm by a licensed
manufaclturer or licensed dealer under the provisions of thissection.

"(o) It shall h)e ulnlawfrll for any person to transport or receive inile State where lie resides a lirearin purchased or olhelrwise obtainedli him outside the State where he resides if it would be unlawful for
l!lu tCo purchase or possess such firearm in the Statle (or political sub-
division thereof) where lie resides."

SEe. 903. Section 3 of lthe Federal Firearms Act is amended to read:
"SEC. 3. (a) Any inanlufact rer or dealer desiring a license tolranslport, shil), or receive firearms in interstate or foreign commercesilll file an al)plication for suich license with the Secretary, in such

fnrm and containing suc h information as the Secretary shall by
ltcgluition prescribe. Each such apl)llicant shall be required to pay afee for obtaining such license as follows:

"(1) If a mannufacturer of firearems, a fee of $50 per annum;
"(2) If a dealer (other than a pawnbroker) in firearms, a fee

of $10 per annumli, except that for the first renewal following
the effective date of the Federal Firearms Amendments of 1968
or for the first year lie is engaged in business as a dealer such
dealer will pay a fee of $25;

"(3) If a )pa\iloiboker, a fee of $50 per annum.
"(b) Upon filing by at qualified applicant of a proper application,uid the payment of the prescribed fee, the Secretary shall issue to

s(ch11 al)lpicant the license applied for, which shall, subject to theIlovisions of this Act, entitle the licensee to transport, ship, sell,
:ild receive firearms in interstate or foreign commerce during thePieriod stiated in the license. No license shall be issued pursuant to this

"(1) to any alpllicant who is under twenty-one years of age;"(2) to any applicant, if the applicant (including, in the caseof a corporationl, Ipartnershiip, or association, any individual who,
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directly or idiretlydirectlyon or itdirectly, has the power to direct or cause the direchio, or the management and policies of the corporation partner-hip, or association) is prohibited by the provisions of this Actrom transporting shipping, selling, or receiving firearms ininterstate or foreign commerce.fram 

i
"(3) to any applicant who has willfully violated any of theprovisions of this Act or regulations issued thereunder; or
"(4) to any applicant who has willfully failed to disclose any

material iatrmation required, or made any false statement as toany material fact, in connection with his application."(c) The provisions of section 2 (d), (e), and (f) of this Act shallnot apply in the case of a licensed manufacturer or licensed dealerwho is under indictment for a crime punishable b imprisonmene for
a term .exceeding one year: Provided, That suc manfactrer ordealer gives notice to the Secretary by registered or certified mail of

his indictment withini thirty days of the date of the ilidic ment. Alicensed manufacturer or licensed daler who has given lntice of his
indictment to the Secretary, as provided in this subsection, maycontinue operation pursuant to his existing license during the terniof such indictment and until any conviction pursuant to the indict-
ment becomes fina, whereupon e shall be fully subject to all pro-visions of this Act, and operations pursuant to such license shall bediscontinned.

"(d) Each licensed manufacturer and licensed dealer shall maintainsucrh records of production, importation notification, shipment, salcndother disposalof"a-...prd other disbe os" of firearms as the Secretary may by rcgulato1 iprescribe."JJ 
ualnSEC. 904. Section 4 of the Federal Firearms Act is amended to read:"SEc. 4. (a) The provisions of this Act shall not apply with respect-

"(1) to the transportation shipment, receipt or im taiot~f 'n[Yfrear ms ion, o *;' ret, receipt, or ilm ofttnixonof ally firearms sold or shipped to, or issued for the use of (A)the United States or any de )artniet, ildependen't establisbment,or agency thereof; (B) ally State or any deprtment indeedc lis.estabhi'- -iihshment a ~'9 e or an de3pertinent, imdependetesany duly sl m ge, or any political subdivision thereof; (C)Sate dioray ,co issioned orcer or agent of the United States,itState or any .olitica. suobdivision thereof; (D) any bank, commonor contract carrier, express company, or ,arnoredtruck 'omunyoorganized and operating in good faith for the transportation of
money and valuables, which is granted an exemption by theSecretary; or (E) ally research laboratory designated as such bythe Secretary; or

"(.2) to te transportation? shipment, or receipt of antique orunserviceable firearms possessed and held as a curio or museumnpiece.
"(b) Nothing contained in this Act shall be construed to prevent

shipments of firearms to institutions, organizations or persons towhom firearms may be lawfully delivered by the Secretary of Defenseor his designee, nor to prevent the receit or transportation of sDncl
firearms by their lawful possessors while they are engaged in militarytrai ing r in competitions." gage mtr

SEC. 905. Section 5 of the Federal Firearms Act is amended to read:"SEC. 5. (a) Any person violating any of the provisions of this Actor any rules and regulations promulgated hereunder or who makes
aly statement in applying for the license or exemption provided forin this Act, knowing or having reasonable cause to know such state-

mnent to be false, shall, upon conviction thereof, be fined not more than
$10,000, or imprisoned for not more than ten years, or both, and shall
become eligible for parole as the Board of Parole shall determine.

"(b) Any firearm involved in any violation of the provisions of this
Act or any rules or regulations promulgated thereunder shall be subject
I.o seizure and forfeiture, and all provisions of the Internal Revenue
Code of 154 relating to the seizure, forfeiture, and disposition of
firearms, as defined in section 5848(1) of said Code shall, so far as

lapplicable, extend to seizures and forfeitures incurred under the
provisions of this Act."

SEC. 906. The Federal Firearms Act is amended by adding at the
end thereof the following new section:

"SEC. 11. Nothing in this Act shall be construed as modifying or
affecting any provision of-

"(1) the National Firearlns Act (chapter 53 of Internal Revenue
Code of 1954); or

"(2) section 414 of the Mlutual Security Act of 1954, as amended
(section 1934 of title 22 of the United States Code (relating to
munitions control)); or

"(3) section 1715 of title S1 of the United States Code (relating
to nonmailable firearms)."

Sp.c. 907. The amendments madsle by this part shall become effec-
tive on the first day of the sixth mothl beginning after the date of
enacttment of this part.

SzFc. 908. This l)arlt lmay be cited as the "Federal Firearms Amend-
mlents of 1968".

P.lvT B-N A'l'OXAL FItIEAtiMS ACT AMENDMENTS

SEC. 911. (a) Paragraph (l) of section 5848 of the Internal Revenue('ode of 1954 is amended by inserting after "or a machinegun," the
words "or a destructive device,".

(b) Paragraph (2) of section 5S48 of the Intrnal Revenue Code of
1954 is amended by inserting after tihe words "or is designed to shoot,"
thlle words "or which can readily be restored to shoot," and by striking
olit the period at the end thereof and inserting after the word "trigger"
thle wvords ", and shall include (A) the frame or receiver of any such
vealpo)n, and (B) any combination of parts designed and intended for

,ise in converting a weapon, other than a machinegun, into a machine-
°1111).

(c) Section 5848 of the Internal Revenue Code of 1954 is amended
by renunibering paragraphs (3), (4), (5), (6), (7), (8), (9), (10), and
(ll), as paragraphs (4), (5,) (6), (7), (8), (9), (10), (11), and (12),respectively, and by inserting after paragraph (2) a new paragraph
(:8) as follows:

"(3) The term 'destructive device' means (A) any explosive or
incendiary (i) bomb, (ii) grenade, (iii) rocket having a propellant
cliarge of more than four ounces, (iv) missile, (v) mine, or (vi) similar
device; (B) any type of wveapon by whatever name known which will,
or w rhich may be readily converted to, expel a projectile by the action
,of an explosive, the barrel or barrels of which have a bore of more than

0.78 inches in diameter; or (C) any combination of aprts designed and
intended for use in converting any device into a destructive device.
'I'lTe term 'destructive device' shall not inlcude (i) any device which
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is not designed or redesigned or used or intended for use as a weapoll,

(ii) any device, although originally designed as a weapon, which is

redesigned for use or is used as a signaling, pyrotechnic, line throwing,

safety, or similar device, (iii) any shotgun or rifle, (iv) any firearm

designed for use with black powder, regardless of when manufactured,

(v) surplus ordnance sold, loaned, or given by the Secretary of the

Army pursuant to the provisions of section 4684(2), 4685, or 4686 of

title 10 of the United States Code, (vi) any device which the Secretary

finds is used exclusively by the United States or any department or

agency thereof, or (vii) any other device which the Secretary finds is

not likely to be used as a weapon."

(d) Paragralph (4) of section 5848 of the Internal Revenue Code of

1954 (as renumbered) is amended by striking out the period at the

end thereof and inserting the words ", and any such weapon which

can readily be restored to firing condition."

(e) Paragraph (5) of section 5848 of the Internal Revenue Code of

1954 (as renumbered) is amended by striking out the period at the

end thereof and inserting the words ", and 'any such weapon which

can readily be restored to firing condition."

SEc. 912. Section 5803 of the Internal Revenue Code of 1954 is

amended to read as follows:

"SEC. 5803. EXEMPTIONS

"The tax imposed by section 5801 shall not apply to any importer,

manufacturer, or dealer all of whose business as an importer, manmi-

facturer, or dealer is conducted with, or on behalf of, the United

States or any department, independent establishment, or agency

thereof. The Secretary or his delegate may relieve any such importer,

manufacturer, or dealer from compliance with any provision of this

chapter with respect to the conducting of such business."

SEC. 913. (a) Section 5814 of the Internal Revenue Code of 1954
is amended by-

(1) striking out the word "duplicate" in the first sentence ,f

subsection (a) and inserting in lieu thereof "triplicate";

(2) inserting before the period in the second sentence of silh-

section (a) thereof the following: "and the age of such applicant";
and

(3) striking out "a copy" in the first sentence of subsection

(b), inserting in lieu thereof "'one copy", and adding before tihe

period ill such sentence the following: "and one copy to thle

principal law enforcement officer of the locality wherein lle

resides".

(b) Subsection (e) of section 5821 of the Internal Revenue Code of

1954 is amended by-

(1) inserting before the period in the last sentence thereof the

following: "and the age of such applicant"; and

(2) adding at the end thereof the following new sentence:

"At the same time that the person making the declaration for-

wards the declaration to the Secretarv or his delegate, he shall

forward a copy thereof to the principal law enforcement officer of

the locality wherein he resides."

(b) Section 5841 of the Internal Revenue Code of 1954 is tfuther

amended by adding at the end thereof the following: "No person re-

qnired to register under the provisions of this chapter shall be plose-
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cuited or subjected to any )pellty for or ol accoult o. ay imtter

r information olt.nitacd in any declaration or other statenfent

euired pirsatio t to tle ,provi iol of this chapter, nor shall such

iluformatioln or matter be used as evideice i any crim/lil lroceeding
-ainSt lim in any tollt, provided that no )ersol siall be .exempt

inider the rovision f ts of sec tion flotm prosettioll for anly violttioe

o,' the provisionls of sec tion ll of title 18 of tile U.ited St ems Code.'

(c) Section 5843 of tile Interlal Re\eu Cudte f 1954 is amerded

Iby inserting at the end th.ereof thie followint senftenCe: " rf a firearm

(possessed by a p)ersonl other tllan aimporter or ma.nlficturel) does

iOt bear the identificatioll requirled under this section, tle possessor

thlereof shall identify tile firearm with such mlmbel and otiler identi-

ica(tiou marks as may he designated by the Secretary or his delegate,

i n a manner atlpprolved by the Secretary or his delegate."

SEC. 914. (a) lhe se(Iond sentence of section 5S41 of the Internal

ltevenme Code of 1954 is hereby repealed.
SEC. 915. (a) Sub(cIlapter B of chapter 53 of the Intelrnal Revenue

(]ode of 1954 is amelnded uby a(lliln t the end therdeof a new section

5850 as follows:

"SEC. 5850. APPLICABILTY OF OTHER LAWS.

"Nothing in this c hapt er shall be construed as modifying or affecting

:mny provision of-
"(1) the 'Federal Firearms Act, as amended (15 U.S.C. 901-

909); or
0'(2) sectionl 414 of tlle Mult, l Security Act of 1954, as

aimended (sectio,l 1934 (of title 22 of t.lle United Sttates Code

(relttiing to inul itionls (coiltrol)); or

"(3) section 1715 of title IS of the United States Code (re-

lating to notimaiilab!e e firealrms).
(b) Tile twable of sections in snbchapItel B of chapter 53 of hlle

Inlternal Revenre Code of 1954 is amended by addilng at the end

I thereof: "Sce. 5850. AppliCetbility of other latws."

S 9:c. 916. (a) Sbhlchap1)ter C of chapter 53 of the Interlnal Revenue

('ode of 1954 is amended by addin at the end thereof the following

lOIV sectionls:

"SEC. 5856. UNLAWFUL RECEIPT IN VIOLATION OF STATE

LAW
'lIt shall be unlawful for any personl to transpl)lort reeeive ill tile

State wvhere lhe resides a firearm p)lrchased or othlerwxise obtaillied by

llil outside the State where lhe resides if it wouild be unlawful for

hiim to purchase or possess such firearm iln tile State (or political

sulbdivision thereof) where lie resides.

"SEC. 5857. UNLAWFUL SALE TO A PERSON UNDER 21

YEARS OF AGE

"lt shall be unlawful for any importer, manufacturer, or dealer,

sibhject to the spechial tax imposed under section 5801 to sell anly

lirearmi t(o any person with knowledge or with reasonable cauise to

believe that suhli' person is under 21 years of age."
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(b) The table of sections in subchapter C of chapter 53 of the

Internal Revenue Code of 1954 is amended by adding at the end

thereof:
"Sec. 5856. Unlawful receipt in violation of State law.

"Sec. 5857. Unlawful sale to a person under 21 years of age."

SEC. 917. Section 5861 of the Internal Revenue Code is amended

to read as follows:

"SEC. 5861. PENALTIES
"Any person who violates or fails to comply with any of the re-

quirements of this chapter shall, upon conviction, be fined not more

than $10,000, or imprisoned for not more than ten years, or both,

and shall become eligible for parole as the Board of Parole shall

determine."
SEC. 918. (a) The proviso in paragraph (3) of subsection (a) of

section 5801 of the Internal Revenue Code of 1954 is amended by

striking out the words "under section 5848(5)" and inserting in

lieu thereof the words "under section 5848(6)".

(b) The proviso in subsection (a) of section 5811 of the Internal

Revenue Code of 1954 is amended by striking out the words "under

section 5848(5)" and inserting in lieu thereof the words "under

section 5848(6)".
(c) Subsection (d) of section 5685 of the Internal Revenue Code

is amended to read as follows:

"(d) DEFINITION OF MACHINE GUN.-As used in this section

the term 'machine gun' has the same meaning assigned to it in section

5848(2)."
SEC. 919. (a) This part shall take effect on the first day of the

sixth month following the month in which it is enacted.

(b) Notwithstanding the provisions of subsection (a), any person

required to register a firearm under the provisions of section 5841

of the Internal Revenue Code of 1954 by reason of the amendments

to section 5848 of such Code contained in the section 911 of this

part, shall have ninety days from the effective date of this Act to

register such firearm, and no liability (criminal or otherwise) shall

be incurred in respect to failure to so register under such section

prior to the expiration of such ninety days.

SECTIONAL ANALYSIS OF THE PROVISIONS OF AMENDMENT 70S

PART A-FEDERAL FIREARMS ACT AMENDMENTS

SECTION 901

Section 901 of amendment 708 amends section 1 of the Federal

Firearms Act (52 Stat. 1250) by restating and clarifying existing

definitions contained in the act and adding several new definitions.

The definition of "person" is unchanged. The terms "interstate or

foreign commerce," "firearm," "manufacturer," "dealer," and "fugi-

tive from justice," have been restated and clarified. The term "ammu-

nition" has been deleted. The terms "State," "pawnbroker," "Secre-

tary," "indictment," and "published ordinance" are new.

Paragraph (1)

The definition of the term "person" in paragraph (1) of amendment

708 is unchanged from the existing law (15 U.S.C. 901(1)).

,aragraph (2)
Paragraph (2) of sectiol 901 of amendment 708 adds a new defini-

tion "State" to simplify and clrify later provions in the defin llon Pr esl

existing law The Canl Zone is included in the definition peiously

it was excluded. Also included are the Commonwealth of Puerto Rico,

Guam, the Virgin Islands, and American Samoa, the principal Com-

mlonwealth and possessions of the United States.
paragraph (3)

fParagraph (3) restates the existing definition of "interstate or

foreign commerce" (15 U.S.C. 901(2)). However, language has been

removed that has been defined in paragraph (2) above.

Paragraph (4)
paragraph (4) restates the definition of "firearm" and revises it to

exclude from the act antique firearms made in 1898 or earlier. Also

ufflers and silencers for firearms are removed from the definition.

illuffiers and silencers for ,cutoff" date on the basis of

The year 1898 was selected as the "cutoff" (late on the basis of

1 estimony presented to Congress by several gun collectors orgaiza-

lions and to be consistent Kwith the regulations on importatlon of

firearms issued by the Department of State pursuant to section 414 of

the Mutual Security Act of 1954.
Iufflers and silencers for firearms are excluded from coverage since

these items are included presently in the National Firearms Act

(clt. 53 of the Internal Revenue Code of 1954). This act provides for

l,eavy transfer taxes and registration of all suchll items.

Also excluded from the present definition of the term firearm" i
"'lly I)yrt or paLtS eof a firelarm. Explerience in the admlnistratlio n of

lie Federal Fireaurms oAct aias in(licated that it is impractical to treat

etlch small part as if it were a firearm. The revised definition sub-

st itutes the words "framlle or receiver" for the words "any part or

Ad'ded to the term "'fireart"' are weapons which "may be readily

converted to" a, firearm. T'he purpose of this addition is to include

spIecifically any starter gun designed for use with blank ammunitiO
,hlich will or which mIay be readily converted to expel a projectile or

projectiles by the action f all explosive. Starter pistols have been

found to be a matter of serious concern to law enforcement officers.

Paragraph (5)
The definition of the term "handgun" in paragraph (5) is a new

plvision oThis definitiol is necessary because of later provisions

I the bill which have application solely to these firearms. There is

no intention that handguns be exempted from any of the other pro-

visions of amendmelt 708 since a handgun is a firearm within the

meaning of paragraph (4) above. . .
rhe term includes "pistols," "revolvers" e a "any other weapons

.riginally designed to be fired by the use of a single hand" which are

made to be fired by the use of a single hand and which are designed to

lire or are capable of firing fixed cartridge ammunition.

Paragraph (6)

Thile definition of the term ,"manufactLrer" is a restatement of

existing law (15 U.S.G. 901(4)) except that references to anelnlitio,

cartridge cases, primers, bullets, or propellant powder" have been

stricken.
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This deletion was made because experience in the administration of
the Federal Firearms Act has showed that it is extremely difficult to

control interstate and foreign commerce in ammunition.

The requirement that the manufacturer be "in the business of"

manufacturing or importing firearms has been added to the definition

to conform with a similar provision in the definition of "dealer."

Paragraph (7)

The definition of the term "dealer" is a restatement of existing law

(15 U.S.C. 901(5)) except that references to "ammunition, cartridge

cases, primers, bullets, or propellant powder" have been stricken as

in the definition of "manufacturer' above.

The word "special" has been stricken from the definition since a

gunsmith or other person in the business of repairing firearms should

be required to comply with the provisions of the Federal Firearms

Act if he fits only barrels which do not fall into "special" category.

The words "or breech mechanism" have been stricken because they

are unnecessary to a complete description of the functions performetl

by a person in the business of repairing firearms.

Other minor rephrasing of the language in the definition has been

made to clarify the existing language.

Paragraph (8)

The definition of the term "pawnbroker" is a new provision. Pawn-

broker dealers are covered under the provisions of the existing law in

the same manner as other dealers. The purpose of this definition is

to provide a basis for a separate classification of pawnbroker dealers.

Under this bill pawnbrokers would be subject to a higher license

fee than other dealers.

Paragraph (9)

The definition of the term "Secretary" contained in paragraph (14)

is a new provision. The purpose of this definition is to eliminate the

necessity of repeating "Secretary of the Treasury or his delegate" in

several sections of the act.

Paragraph (10)

The definition of the term "indictment" is a new provision. Inas-

much as a person under indictment for certain crimes is proscribed

from shipping or receiving firearms in interstate or foreign commerce,

and a license under the act will not be issued to such a person, the

definition will serve a useful purpose in making it clear that an "in-

formation" charging a crime is the same as an indictment charging a

crime. This definition is in accord with the opinion of the court in

Quinones v. United States, 161 F. 2d 79.

Paragraph (I1)

The definition of the term "fugitive from justice" is a restatement of

existing law (15 U.S.C. 901(6)) with reference to Territory, the District

of Columbia, or possession of the United States" omitted in accord-

ance with the definition of "State" in paragraph (2) above.

Paragraph (12)

The definition of the term "published ordinance" is new to amend-

ment 708. It was not defined in S. 1853 although the term was used in

the sworn statement required in section 2 of the bill in the provisions

of the newv section 2(1). The term means an ordinance or regulation of
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:ny political subdivision (of }a State which has been lawfully promul-

,[,ted under the laws of the State, published in written form and in

lull force arnd effect. Any s'l'c jurisdng to harve such an

l finance made a aplicable to interstate sales of firearms which are

lestined for that ju risdiction \vould be required to notify the Secretary

,( the Treasry of t existe e e and validity of the ordinance or

regtleation aind submit a truIe copy of the document to the Secretary

f,, review. If, after review the Secretory finds that the ordinance

il·poses conditions on thle sale or receipt of firearms within the

jurisdicti~on which could reasonably be applied to interstate transac-

lions, and releviant to tile enforcement of the Federal Firearms Act,
as anmelnded by this amendilellnt, then the Secretary shall include the

amee of the jurisdiction in a list to be compiled annually by the

Secretary, published in the Federal Register and sent to each licensee.

' ,Ammunition"
Thle definition of the terml "'amlmulition" has been stricken fron

the existing law (15 U.S.C. 901(7)), to exclude all ammunition from

lle covertage of the Fedelral Firearms Act.
Unde overa eisting la, te ter.m included pistol and revolver ammuni-

tion. Ho\evenr, an exalltion of the evidence developed in the

hearings before the conrmlittee showed that it is difficult to control
eectivel~ y interstate and feoreign conmllerce in conventional firearms

aecmunitivelon used or sorte and , rcreational, and other lawful purposes

:and that the act was lnot enforced in this regard.

SECTION 902

Section 2 of the Fedlerll Firearms Act (15 U.S.C. 902) would be

restated, revised and six new subsections added. References to

1am1munition have been eliminiated in subsections (a), (b), (d), (e),

arid (g). Sulbsction (c) hlts been substantially revised and broadened.

Sulbsectionls (f) and (i) tave been rest.ated and language stricken

bhich hais been declared uconstit utional. Subsections (j) through

(o) are new.

Sutbsection (a)
Subsection (a) of section 2 of existing law (15 U.S.C. 902(a))

has been restated except that the words "or ammunition" have been

stricken.
Subsection (b)

Subsection (b) of section 2 of existing law (15 U.S.C. 902(b)) has

been restated except that the words "or ammunition" have been

stricken and minor changes have been made for clarity.

Subsection (c)

Subsection (c) of section 2 of existing law (15 U.S.C. 902(c)) has

been revised and its scope broadened so that it is an unlawful act

within tile meaning of the act for any Federal licensee to knowingly

ship or transport directly or indirectly in interstate or foreign com-

inierce any firearm (including rifles and shotguns as well as handguns)

to any person in any State in violation of any State law or published

ordinance which has appliciation to the shipment.

The existing provision has application only to State firearms control

laws which require purchase permits. Fewer than 10 States have such

Lax-s whereas rrOit St.les :id 111(dnirany local jllrisdicltionlls have firearms
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laws and ordinances which impose controls and restrictions on the
receipt, transportation or Possession of firearms in a variety of ways.

This provision has been broadened to assist the States and localitiesin the control of firearms commerce within their respective bordersby insuring that channels of interstate and foreign commerce will not
be used to circumvent applicable State laws.

It is not the intention of the subsection to impose absolute criminal
liability on Federal licenseesI It is contemplated that an affirmativedefense would be allowed so that any person charged with a violationof this section may establish that he took reasonable efforts to ascertainithat the shipment would not be in violation of the applicable Stait
laws.

Subsection (d)
Subsection (d) of section 2 of the existing law (15 U.S.C. 902(d))has been restated and modified. The words "or ammunition" havebeen stricken.
The words "territories, possessions, or the District of Columbia"

have been stricken as they fall within the meaning of the term "Stateas defined in section 1(2) of the bill.
Subsection (e)

Subsection (e) of section 2 of the existing law (15 U.S.C. i02(e))has been restated and modified by substituting crime "of violence"
for the words "punishable by imprisonment for a term exceeding 1year" and by striking the words "or ammunition."
Subsection (f)

Subsection (f) as changed by section 902 of the amendment is a
restatement of existing law (15 U.S.C. 902(f)). The restatement s
eliminates the words "and the possession of a firearm or ammunitio
by any such person shall be presumptive evidence that such firearm
or ammunition was shipped or transported or received, as the casemay be, by such person in violation of this act," since the presumption
is meaningless in view of the decision of the Supreme Court in Totv. United States, 319 U.S. 463.
Subsection (g)

Subsection (g) as changed by section 902 of the amendment is arestatement of existing law (15 U.S.C. 9 0 2 (g)) and has been revised
by striking the words "or ammunition" and making minor changesfor clarity.

Subsection (h)
Subsection (h) as changed by section 902 of the amendment is arestatement of existing law (15 U.S.C. 902(h)) and the words "orammunition" stricken wherever they appear. Also, minor changeshave been made for clarity.

Subsection (i)
Subsection (i) as changed by section 902 of the amendment is arestatement of existing law (15 U.S.C. 902(i)). The restatement also

deletes the words "and the possession of any such firearm shall bepresumptive evidence that such firearm was being transported,
shipped, or received, as the case may be, by the possessor in violation
of this act" since the presumption is meaningless in view of thedecision of the Supreme Court in Tot v. United States, 319 U.S. 463.

.Subsection (j)
Subsection (j) as changed by section 902 of the amendment is a

new provision which would make it unlawful for any licensee under
lhc act knowingly to deliver, or cause to be delivered, to any common
or contract carrier for transportation or shipment in interstate or
f:,reign commerce, any package containing a firearm, without written
u,,lice to the carrier that a Wirealrm is being transported or shipped.
'Tli. provision is correlated to the provisions of section 2(c). Testi
l,luy before the committee disclosed the existence of a practice of
stirreptitiously shipping firearms, without notice or disclosure, to
circiumvent requirements of Federal or State law.
Slbsection (k)

Subsection (k) prohibits a common or contract carrier from deliver-illg in interstate or foreign commerce any handgun to any person know-
ill or having reasonable cause to believe that such person is under 21
years of age or nmy firearm (including rifles and shotguns) to any
lReson under 18.
Siebsection (I)

Subsection (1) as added by section 902 of the amendment is a new
uirovision that would establish a procedure whereby the channels of

itlerstate and foreign commerce could not be used to circumvent
;p)plicable State laws and local ordinances. It would make it a viola-
tion of the Federal Firearms Act for any licensee to ship any handgun
in interstate or foreign commerce to any person other than another
liuensed manufacturer or dealer unless the prospective recipient hassIubmitted a sworn statement to the manufacturer or dealer containing
ija;teria information pertaining to the sale.

The dealer must then for\ward a copy of the statement to the
:ljjropriate local law enforcement officer or designated State official
Ilv registered or certified mail, receive a return receipt evidencing
delivery of the letter or notice of refusal to accept the letter, and wait
,l. least 7 days after return of the receipt or refusal before making
(lelivery of the handgun to the recipient.

While there is no express requirement for this procedure to be
f(llowed by dealers with respect to mail order sales of rifles and shot-
,"llns, no provision of the amendment would bar a licensee from re-
T'iring a sworn statement from the purchaser if he so desires.
Paragraph (1)

Paragraph (1) of such subsection (1) provides that the sworn state-
ment to be submitted to the dealer or manufacturer by the prospective
recipient shall be in such form as prescribed by the Secretary of the
Treasury and shall contain the following information: (1) That the
recipient is at least 21 years or more of age; (2) that he is not pro-
hiilited by the Federal Firearms Act from receiving a handgun in
imllerstate or foreign commerce; (3) that there are no provisions ofapplicable State law or local ordinance which would be violated by
the purchaser's receipt or possession of the handgun; and (4) the title,

1name, and official address of the principal law enforcement officer
lwhere the handgun is to be shipped.

I'aragraph (2)
Paragraph (2) of such subsection (1) provides that prior to shipment

(if the handgun to the purchaser, the dealer, or manufacturer shall
9.19.- ---fR -R
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forward to the appropriate local law enforcement or State official a
description of the handgun (not including serial number) and a co p)
of the sworn statement by registered or certified mail. Also, the
dealer must receive a return receipt evidencing delivery of the letter
containing the description of the handgun and the copy of the sworn
statement or a notice of refusal to accept the letter in accordance with
the applicable regulations of the Post Office Department.
Paragraph (3)

Paragraph (3) of such subsection (1) would impose a 7-day waiting
period following receipt of the notification of the local law enforcemen t
officer's acceptance or refusal before the manufacturer or dealer could
make delivery to the consignee.

In addition, subsection (1) provides (1) that the Governor of any
State may designate any official in his, State to receive the notification
to local law enforcement officials required by this subsection and that
the Secretary shall publish such designation in the Federal Register;
and (2) that the Governor of any State may request that the Secretary
discontinue the required notification to local law enforcement officials
in his State or any part thereof and upon publication in the Federal
Register, the request shall be in effect for 5 years, unless withdrawn
by the Governor and so published in the Federal Register.

Subsection (m)
Subsection (m) as added by section 902 of amendment 708 is a neNw

provision prohibiting licensees under the act from selling a handguti
to an unlicensed individual who is a resident of a State, other tliali
that in which the manufacturer's or dealer's place of business is
located without compliance with the provisions of subsection (I)
above. The subsection is intended to deal with the serious problemi
of individuals going across State lines to procure firearms which they
could not lawfully obtain or possess in their own State and withlloll
the knowledge of their local authorities. The hearings before the coll-
mittee have demonstrated the ease with which residents of a particular
State, which has laws regulating the purchase of firearms, can circu nl-
vent such laws by procuring a firearm in a neighboring jurisdiction
which has no such controls on the purchase of firearms. The hearing's
have also shown that this is a means by which criminal and lawles-
elements obtain firearms.

This provision allows such handgun purchases to be made, but onlyv
after compliance with the detailed procedures set forth in subsection
(1) above.

Subsection (n)
Subsection (n) of section 902 of amendment 708 is a new provision

that would make it unlawful for any person, in purchasing or other-
wise obtaining or attempting to purchase or otherwise obtain a
firearm from a licensed manufacturer or licensed dealer under this
act, knowingly to make any written or oral false statement or to
knowingly supply any false or spurious information or identification
intended or calculated to deceive such licensee with respect to such
person's identity, age, address, or criminal record (if any), or with
respect to any other material fact pertinent to the lawfulness of a
sale or other deposition of a firearm by a licensed manufacturer or
licensed ,dealer.
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,Sibsection (o)
Saibsection (o) of section 902 as contained in amlendmlent 708 is a
new provision that would mnake it; unlawful for any personl to bring
jito or receive in the State where he resides a firearrim pu)rchased or

,,Illerwise obtained outside thlt State if it is unlawful for him to
pllrelhase or possess suchl firearm inl the State (or political suibdivision
jiereof) whllere he resides.

The intent of thills provision is to assist the States and ileir political
s.1l1,ivisions in the enforcement of ap)plicable firearims control laws

:t ordinilances by i:nposing Federal felony sanctions upoIn those who
a hlize channels of inter.state or foreignl commerce to circumvent or

e\-;de thess laws and ordlinances.

SECTION 903

Section 903 of amendmlent 708 would restate and revise sectionl 3 of
Ille Federal Fireearms Act (15 U .S.C. 903). All references to aminuni-
inll would be strickeln along with references to territories and
iowssessions.

Subsection (a) of the existing law would be revised and the fee
scliedules for manfllacturers, dealers, and pawnbrokers set forth in

SelLarate paragffarplhs. The fees for manufacturers and dealers would
ke increased. Trhe fee for pa\vnl)roker dealers is ne\\w. Subsection
(1,) of the existing law would be revised and four new requirements
ftr obtaining a Federal license established. The applicant must be at
le;ist 21 years of age, must not be prohibited from transporting firearms

ialler the provisions of the act, and must not have madte false state-
ilenlts or misrepresented material facts in connection with his alpplican-

liiti. The applicant must not have willfully violated any provisions of
the act. Subsection (c) of ame entmet 708 is a new provision intended
to substitute for section 3(c) of the existing law. Subsection (d) is a

estatement of the recordkeelping requlirement of existinag law with
tilnor changes.

S,lbsection (a)
Subsection (a) of amclndment 708 is intended to make it clear that

lli, o)erson shall enlfage in business as a nmanufacturer of filearms, or as
:I dla:ller in firearms until lie has filed an application wxitfh, and received
1 -licenlsc to do so from the Secretatry. In order to regulate effectively

ilterstate and foreignl commerce in firearms it is necessary that all
ptelsons engaging in these businesses be licensed. Similar provisiols
\%vt'e upheld in i-Ianf v. United States (235 F. 2d 710, cert. den. 352 U.S.
sS0(), as reasoinably necessary to effective control of interstate and
lrein com ce commerce pnder comnlpable conditions.
Subsection (a) also provides that the application for a license shall

be( in such form and contain su(ch information as the Secretary of the
'Ireasury shall by regulation prescribe. I]t is the intent of this provi-
siln to authorize the Secretary to require the submission of information
reasonably relevant to the determination as to w'hether the applicant
is entitled to a license under the standards prescribed in subsection (b).
Since the Secretary has the responsibility for determining whllether the
liie'Iise should be issued, he must necessarily have the authority to re-
'itire the submission by the apl)licant of information relevant to his
d'ttermination as to the apl)licant's eligibility. Authority to prescribe
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the form of the license application has been exercised by the Secretary
since the Federal Firearms Act was enacted in 1938.

Subsection (a) also increases license fees presently contained in
section 3(a) of the Federal Firearms Act and adds a new fee for
pawnbrokers. The annual fee for manufacturers (including importers)
would be doubled from $25 to $50. Fees for dealers (including gun-
smiths) would be increased from $1 to $10, except that a one-time fee
of $25 would be levied for the first renewal date following the effective
date of the bill or for the first year the dealer is engaged in business.
This additional charge would help to defray the costs of the investiga-
tion necessary to determine if the applicant has met the licensing
requirements contained in section 3(b) of the amendment.

A separate license with a higher license fee is also provided for
pawnbroker dealers. A "pawnbroker" is defined in paragraph (8)
of section 1 of the amendment. It is noted that under the National
Firearms Act (26 U.S.C. ch. 53) pawnbroker dealers are charged a
higher rate of occupational tax than other dealers.

Since all references to ammunition would be removed from the act
by the amendment, the substantial number of persons who deal only
in ammunition will not be required to obtain a license under the act.
Thus, ammunition reloaders and ammunition dealers will not be
affected by the amendment.
Subsection (b)

Subsection (b) establishes four conditions under which no licenses
shall be issued by the Secretary of the Treasury or his disignee.
An application for a license shall be denied if the applicant is "under
21 years of age," if he is "prohibited by the provisions of the act
from transporting, shipping, selling, or receiving firearms in inter-
state or foreign commerce," or if he has willfully violated any pro-
visions of the act or regulations issued thereunder. This requirement
would include failure of a licensee to keep proper records as might
reasonably be required by the Secretary. Also, an application could be
disapproved if the applicant has "willfully failed to disclose' anymaterial information required, or made any false statement as to any
material fact, in connection with his application."
Subsection (c)

Subsection (c) as contained in the amendment replaces the provi-
sions of existing law contained in section 3(c) of the act (15 U.S.C.
903(c)) and reflects the construction of existing law as contained in
current regulations (26 CFR, pt. 177).

The requirement of existing law, concerning the posting of a bond
by a licensee convicted of a violation of the act in order to continue
operations pending final disposition of the case on appeal, serves no
useful purpose, and has been omitted. Further, the provisions of1
this subsection have been revised to simplify administration. Since
the licensee is required to reapply each year for a license, the informa-
tion on the application relating to his indictment and/or conviction
will be adequate. Also, the license itself can, as at present, contain
a warning that the licensee cannot continue operations once his
conviction has become final (other than as provided in section 10 of
the existing law).

As under existing law and regulations, a new license will not be
issued to a person under indictment for, or who has been convicted

of, an offense punishable by imprisonment for a term exceeding 1 year.
llowever, a licensed manufacturer or licensed dealer may continue
operations pursuant to his existing license (provided that prior to the
exj)iration of the term of the existing license timely application is madefoer a new license), during the term of such indictment and until any
crnnviction pursuant to the indictment becomes final, whereupon he
shall be subject to all Iprovisions of this act, and operations pursuant,, such license shall be discontinued. If a bona title application for
relief is filed under section 10 of the act, operations may continue
unttil such application is acted upon.
5lbsection (d)

Subsection (d) would restate and revise section 3(d) of the Fed-
eral Firearms Act (15 U.S.C. 903(d)). References to ammunition
wolld be removed from the existing law. The word "permanent"
Ncould be stricken from the recordkeeping requirement of the sub-
e('tion, since the Secretary of Treasury is given specific authority

tl) prescribe regulations for the implementation of this requirement.
'Ile length of time for which the records should be kept and main-
tillcd by licensees under the provisions of the act and other
almninistrative details would be left to the discretion of the Secretary.
I'liuls, the word "permanent" becomes meaningless. It is anticipated
that any regulations issued under that authority granted by thisslllsection would be reasonable and in accordance with good com-
imercial practice tanld custom.

SECTION 90t

Section 904 of amendment 708 would restate section 4 of the
FVoleral Firearmls Act (15 U.S.(C. 904), strike the references to ammu-
ntiion and to territories, possessions and the District of Columbia,
andl renumber and revise several provisions of the section for clarity.
,"Sb.section (a)

Subsection 904(a) of almendllent 708 would restate portions of
sct, ion 4 of the Federal Firearms Act (15 U.S.C. 904) and make
s(veral modifications thereof. Ammunition w ould be removed as
ew\\-hlere in the bill. The w\ords "territory, or possession, or the Dis-
lticL of Columbia," would be stricken consistent with their deletion

il other sections of the bill. Other revisions would be made by re-
mlnlunbering and rephrasing provisions of the section for clarity without
({hanging the meaning of existing law.
S,,bsection (b)

Subsection 904(b) of amendment 70S would restate the remainder
of section 4 of the Federal Firearms Act (15 U.S.C. 904) and would

limake certain modifications. All references to ammunition would be
(deleted. The Secretary of "Defense or his designee" would be sub-
'tithited for the Secretary of "War". The words "receipt or" would
he added to the last sentence of the section to clarify the provision
emltlained therein and other technical revisions made for the same
Imlrl)ose without altering the meaning of existing law.
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SECTION 905

Section 905 of the amendment would restate section 5 of the FederalFirearms Act, add an element of reasonable cause to the provisionwhich makes it unlawful for an applicant for a license or exemptionto make a false statement in connection with the application, increase
the maximum penalties provided for in the act from $2,000 to $10,000and from 2 years to 10 years, provide for parole of sentenced offenders
as the board of parole shall determine, removed the reference toammunition contained in subsection (b), and update the reference tothe Internal Revenue Code.

Subsection (a)
Subsection (a) of section 905 of the amendment would restate the

existing law (15 U.S.C. 905(a)) and make several changes. The words"or having reasonable cause to know" would be added to the provision
which sets forth the unlawful act of making a false statement inconnection with an application for a license or an exemption underthe provisions of the Federal Firearms Act.

Tihe maximum penalty provisions for violation of the Federal Fire-arms Act ould be increased from $5,000 to $p0,000 and 2 years to10 years to serve as a further deterrence to'potential violators of the
act. It is anticipated that this change will have the effect of increasingcompliance with the act's provisions.

All sentenced violators are made eligible for parole "as the board ofparole shall determine." Thus, the opportunity will be available tokeep hardened criminals away from the law-abiding community for asubstantial period of time, but at the same time provide flexibility tocorrectional officials so that they may work with those who sho-significant potential for rehabilitation.
Subsection (b)

Subsection (b) of section 905 of the amendment would restatesubsection (b) of section 5 of the existing law (15 U.S.C. 905(b)) and
make minor Changes. The reference to ammunition would be deleted.The reference to the Internal Revenue Code would be changed toreflect the recodification of the code which was accomplished in 1954.

SECTION 906

Section 906 of the amendment would amend the Federal Firearms
Act by adding a new section 11 which would provide that nothingcontained in the act shall be construed as "modifying or affecting therequirements" of the provisions of the Mutual Security Act of 1954which deal with "the manufacture, exportation, and importation ofarms, ammunition, and implements of war."Section 414 of that act gives authority to the President to controlthe export and import of arms, ammunition, implements of war, andtechnical data related thereto. It also requires all persons engaging inthese transactions to register with the U.S. Government, pay regis-tration fees, and secure import licenses for all such materials imported

into this country.
SECTION 907

Section 907 of the amendment would establish the date at whichtime the amendments and changes made by the amendment become
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effective. The effective date would be "the first day of the sixth month
beginning after the date of enactment" of the amendments. It is felttlhat this period of time will be sufficient for the promulgation and
dissemination of any regulations necessary to implement the amend-inets to the act and would afford ample opportunity for comment of
persons who would be affected by the regulations.

SECTION 908

Section 908 of the amendment would set forth a short title for the
nlmendment, "Federal Firearms Amendments of 196S."

PART B-NATIONAL ACT AMENDMENTS

Part B of Amendment incorporates the provisions of S. 1854, a billintroduced by Senator Hruska and others to add the so-called destruc-
isve devices to the regulatory framnework of the National Firearms Act

of 1934.
Under part B, the scope of the National Firearms Act (which now

covers gangster-type weapons such as machineguns, sawed-off shot-
,.rns, and deceptive weapons such as flashlight guns, fountain pen guns,etc.) would be broadened to include destructive devices such as
explosive or incendiary (1) bombs, (2) grenades, (3) rockets, (4)
missiles, or (5) similar w-eaponls, as well as large caliber weapons such as
Imortars, cannons, bazookas, etc. This would mean that such weapons
w\\old be subject to all p)rovisions of the act and that persons engaging
ill business as inll)prtelrs. mauallfacturers, and dealers in such weapons
would be requiri, d to register anld l;ay special (occupational) tax. Also,
lie taxes apjldi ,iible in respect, of the making and transfer of weapons

sell as Inlaclilnetlsiis \ould be applicable with respect to the making
:and transfer of sucllh destructive devices. Also, it would be unlawful for a
pIerson to possess a destructive device of this character unless such
levice w-as registered with the Secretary of the Treasury.

In addition, the bill contains certain additional strengthening and
cltarifying amendmlents to the National Firearms Act.

SECTION 911

'I'This section would amend section 5848 of the Internal Revenue
('ode of 1954 which is the section of the National Firearms Act
containing the definition of the weapons subject to the act (chapter
5, of the Internal Revenue Code is cited as the National Firearms
Act).
Paragraph (a)

Paragraph (a) of section 911 would amend paragraph (1) of section
5848 of the Internal Revenue Code of 1954 to include destructive
devices wvithin the term "firearms," as used in the National Firearms
Act. The effect of this is to make the provisions of the act applicable
to a "destructive device" as that term is defined in paragraph (c) of
section 1 of the amendment.
Paragraph (b)

Paragraph (b) of section 1 would amend paragraph (2) of section
5848 of the Internal Revenue Code of 1954 (which is the definition
of "maclineilm"nl contained in the National Firearms Act) to include
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any weapons "which can readily be restored to shoot" automatically

or semiautomatically, more than one shot, without manual reloading,

by a single function of the trigger.

"Readily restored to shoot" is intended to mean that only a simple

mechanical operation is required to restore a weapon to a capacity

of fully automatic fire. It is not intended to cover deactivated weapons

that have had chambers closed and barrels securely welded.

The definition of machinegun would be further amended to include

"the frame or receiver" of a machinegun.

The definition of machinegun is further amended to include "any

combination of parts designed and intended for use in converting Ia

weapon, other than a machinegun, into a machinegun." For example,

so-called conversion kits are now made and sold for the purpose of

converting certain rifles so that they will fire automatically or semi-

automatically more than one shot, without manual reloading, by a

single function of the trigger (i.e., converting such rifles into machine-

guns. However, under existing law, there is no effective way to control

the manufacture and transfer of such kits. This change is designed to

correct this situation, by bringing such kits which will convert a

weapon, other than a machinegun, into a machinegun.

Paragraph (c)

Paragraph (c) of section 911 provides for the renumbering of para-

graphs (3) through (11) as paragraphs (4) through (12), respectively,

of section 5848 of the Internal Revenue Code of 1954, and for the

insertion after paragraph (2) of such section of the code of 1954, and

for the insertion after paragraph (2) of such section of the code of a new

paragraph (3). The new pariagral)hl (3) would insert at definition of the

term "destructive device."

The definition of the term "destructive device" contained in para-

graph (3) of section 5848 of the Internal Revenue Code of 1954, as

contained in the bill is a new provision. It woulld bring under the cover-

age of the National Firearms Act any explosive or incendiary bomb,

grenade, rockets having a propellant charge of more than four ounces,

missiles, mines or similar devices.

The qualification on rockets is intended to exclude from coverage of

the act model rockets designed, built and launched under the auspicei

of the National Association of Rocketry.

Devices which are not designed or redesigned or used or intended

for use as a weapon would not be included, but coverage would be

extended to large-caliber weapons such as bazookas, mortars, cannons

and the like.

The parenthetical exception conltained in this definition is drafted

in the same manner as the excelptions contained ill title 26 U.S.C.

section 5179)a) (relating to registration of stills) and section 5205(a)(2)

(relating to stamps on containers of distilled spirits). Therefore, the

decisions of the courts (Queen v. United States, 77 F. 2d 780; cert.

den. 295 U.S. 755; and Scherr v. United States, 305 U.S. 251) to tile

effect that the Governmelt is not required to allege or prove the

matter contained in an exception would be applicable. Establishment

by a person that lie came within the exception would be a matter of

affirmative defense. Tllhus, an explosive device sl-lown to be designed

and intended for lawful use in construction or for other industrial

purposes would be excepted. However, if the device were designed or
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substitute for existing procedures regarding verification of the identity
of the applicant.

Paragraph (b) of section 913 would amend subsection (e) of section
5821 of the Internal Revenue Code of 1954 by adding at the end
thereof a new sentence providing that at the same time a person making
the declaration in respect of making a firearm forwards the declaration
to the Secretary or his delegate, he shall forward a copy thereof to
the principal law-enforcement officer of the locality wherein he resides.
This provision is intended to be in addition to any other existing
procedures, and not as a substitute for the procedures requiring
verification of the identity of the person making the declaration.

Paragraph (c) of section 913 would amend section 5843 of the In-
ternal Revenue Code of 1954 (which relates to the identification of
firearms) by inserting at the end thereof a new sentence. This provision
is intended to provide for the identification of a firearm (possessed
by a person other than a manufacturer or importer) which does not
bear the proper identification.

SECTION 914

Subsection (a) of section 914 of the amendment would repeal the
second sentence of section 5841 of the Internal Revenue Code. The
first sentence of section 5841 imposes a registration requirement on all
persons possessing firearms subject to the National Firearms Act.
The second sentence is interpretative and by exempting from the
registration requirement of that section persons possessing firearmns
held pursuant to lawful transfer, importation, or making, recognizes
that such possession has been effectively registered by virtue of the
approved transaction involved. It is felt that the striking of this
qualifying sentence would eliminate a constitutional challenge of
self-incrimination raised in certain criminal cases where an offense
under this section was charged.

Although it is felt that the second sentence of section 5841 does
not void the universality of the registration requirement, its elimina-
tion should make it more apparent that the provision contemplates
registration by every person possessing a firearm coming within the
purview of the act.

The regulations, could provide that the documents filed for a lawful
transfer, making, or importation include the information required by
the first sentence of section 5841. Thus, such a transferee, maker, or
importer could comply with section 5841 at the time of the transaction
by which he lawfully obtained the firearm. Subsection (b) of section
914 would amend section 5841 of the Internal Revenue Code of 1954
by adding at the end a new provision that no person required to
register under the provisions of the chapter shall be prosecuted or
subjected to any penalty on account of any information contained or
disclosed in compliance with the chapter. The information required or
disclosed shall not be used in evidence in any criminal proceeding in
any court.

This provision was added to conform with the decision of the
Supreme Court in the Haynes case.

Should any information disclosed or given pursuant to chapter 53of the Internal Revenue Code of 1954 be false or a material misrepre-
sentation of fact, no exemption from prosecution would be granted
by subsection (b) of section 914 for any violation of the provisions of
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section 1001 of title 18 of the United States Code. Section 1001 deals
mith the making of false, fictitious Or fraiudutlent statements or repre-
senltaltions ainld conlllins maximutim l)enalty provisions of not more than
$10,000 and 5 years, or both.

SECTION 915

Section 915 of the bill would add al new section 5850 to the I nternal
Revenue Code providing thatt notlhinl in the ('ode should be conistruied
ns modifving or lafecting any provision of the Federal Firearms Act,
scctionl 414 of thle IMutnl Security Act or sectionI 1715 of title 18 of
the United States Code.

This provisio\ woulll nlot, exclullde from coverage any fireaLrms within
thle definitionlls of clhapter 53 of the Internal Revenue Code of 1954\which would also be ihcluded wvithlill the definition of "firearm" in
section 1 of the Fe:lerl:d Firel 'is Act, (52 Statt. 1250).

sjEC rlON 916

Section 916 of the amlelldllent woulld add two new sections to
c:alpter 53 of the Internll Revenue Code of 1954 respecting receipt

1in(l sale of National Firlearmns Act( firearms.
New section 5856 wvold lmake it unlaw-full for ally person o t trallport

r receive in his State of residence a firearml purchased or otherwise
obtained by himn outside of his State of residence if it \ wold be unlawful
for hin to pullrchlse or possess suchll firearm in the State or political
subdivision where lie residles. It is intended that no person would be
:lble to (ircumvelnt applicaible State la:w or loca,-l ordinance by utilizing
the channels of interstate commerce.

Newv section 5857 wollld prohlibit any importer, manufacturer, or
dealer subject to the National Firearms Act from selling any National
Act firearm to persons lunder 21 with knowledge or reasonable cause
1o, believe that slch persol is nluder 21.

There is no reason \\whlly persons of immature years should be allowed
to p)urchase automatic weapons, heavy field artillery, and other
N ational Firearms Act weapolns.

S. 1854 as introduced by Senator Hruska prohibits possession of
National Act weapons in the situations described in the two new
sections, but these provisions were modified to reflect the comments
o,f the Department of the Treasury in a letter to the chairman of the
Senate Judiciary Committee dated July 6, 1967.

SECTION 917

Section 917 of the anlendment would restate existing law (section
5s6i of the Internal Revenue Code of 1954) and make two changes.
First, the maximum penalty provisions for violation of chapter 53 of
tlhc Internal Revenue Code would be increased from the present
l:laximllms of $2,000 fine and imprisonment for not more than 5
years, or both to a fine of $10,000 or more and imprisonment of not
nlore than 10 years, or both.

All sentenced violators are made eligible for parole "as the board of
palrole shall determine." Thus, the opportunity will be available to,
keep hardened criminals away from the law-abiding community for a.



substantial period of time,, but at the same time provide flexibility to
correctional officials so that they may work with those who show sig-
nificant potential for rehabilitation.

SECTION 918

Section 918 is a miscellany of conforming and technical changes.

SECTION 919

Section 919 of the amendment provides for an effective date 6
months after the date of enactment. In addition any person required
to register a firearm under the provisions of section 5841 by reason of
the amendments to section 5848 contained in section 911 of this part
shall have an additional 90 days from the effective date of this part
to register such firearm.


